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SUBTITLE  ‘A — OFFICE  OF  THE 
SECRETARY  OF  AGRICULTURE 

PART  22 — RUR.AL  DEVELOPMENT 
COORDINATION 

In  the  Federal  Register  of  June  20, 
1973,  38  FR  16077,  there  was  published  a 
notice  of  proposed  rulemaking  with  a 
proposed  amendment  to  Subtitle  A,  OflBce 
of  the  Secretary  of  Agriculture,  Title  7 
Agriculture,  Code  of  Federal  Regulations. 
The  proposed  amendment  adds  a  new 
Part  22  which  carries  out  the  provisions 
of  section  603  of  the  Rural  Development 
Act  of  1972  (Public  Law  92-419) .  It  pro¬ 
vides  for  the  coordination  of  rural  de¬ 
velopment  activities  under  section  603  of 
the  Rural  Development  Act  of  1972,  and 
further  provides  for  the  coordination  of 
authorization  embracing  grants,  loans, 
and  administrative  provisions  specifying 
the  roles  of  Federal  departments  and 
agencies,  the  executive  branch  and  the 
Federal  government,  of  States  and  local 
governments  and  Federal  Regional  Coun¬ 
cils  and  rural  development  committees. 

The  proposed  new  part  has  been  re¬ 
vised  primarily  for  purposes  of  clarity. 
Other  minor  revisions  have  been  made  as 
a  result  of  comments  received. 

On  August  10,  1973,  the  President 
signed  into  law  the  Agriculture  and  Con¬ 
sumer  Protection  Act  of  1973  (Public  Law 
93-86).  Sections  816  and  817  of  this  act 
amend  the  Rural  Development  Act  of 
1972.  In  particular  section  817(4)  of 
Fiiblic  Law  93-86  prohibits  prior  ap¬ 
proval  by  any  State  ofiBcial  of  any  loan  or 
grant  under  any  program  authorized  by 
Title  I  of  the  Rural  Development  Act  of 
1972. 

The  regulations  herein  adopted  further 
differ  from  the  notice  of  proposed  rule- 
making  as  a  result  of  the  provisions  of 
section  817(4)  of  Public  Law  9?-86.  It 
does  not  appear,  however,  that  further 
public  participation  concerning  those 
changes  would  make  additional  informa¬ 
tion  available  to  the  Department. 

New  Part  22  reads  as  follows: 

Subpart  A — Genaral 

Sec. 

22.1-22.100  IReserved] 

22.101  The  Rural  Development  Act  of 

1972  (Public  Law  92-419). 

22.102  Summary  ol  authorities. 

22.103  Purpose. 

22.104  General  policy. 

^ubpart  B — Roles  and  Responsibilities  of 
Federai  Government 

22.201  Coordination. 

22.202  Federal  unit  responsibilities. 

22.203  Major  responsibilities  under 

Title  VI,  Sec.  603  of  Rural 
Development  Act. 

22.204  Rural  development  committees. 

22.205  Allocation  of  loan  and  grant 

funds. 

Subpart  C — Roles  and  Responsibilities  of  State 
Governments 

22.301  Selection  and  designation. 

22.302  Area  eligibility. 

22.303  Cooperation  with  Federal  Re¬ 

gional  Councils. 

22.304  Multiyear  planning  and  pro¬ 

gramming. 


Sec. 

22.305  Conformance  with  OMB  Circular 

No.  A-96. 

22.306  Financing  rural  development 

planning. 

22.307  Program  evaluation. 

22.308  Project  approval. 

22.309  Seeking  Federal  review. 

Authority. — Sec.  301,  80  Stat.  379,  5  U.S.C. 
301  and  delegations  of  authority  by  the  Sec¬ 
retary  of  Agriculture,  38  FR  14944-14948,  7 
CFR  2.23,  as  amended  by  38  FR  24633. 

Subpart  A — General 
§§  22.1—22.100  (Rpsorvod] 

§  22.101  The  Rural  Development  .Act  of 
1972  (Public  Law  92-119). 

The  Rural  Development  Act  of  1972 
(Public  Law  92-419),  herein  called  the 
Act  consists  of  six  titles  designed  to  fa¬ 
cilitate  the  development  of  rural  com¬ 
munities  through  a  series  of  authoriza¬ 
tions  including  grants,  loans,  and  ad¬ 
ministrative  provisions.  This  Act  adds 
new  statutory  rural  development  coor¬ 
dination  responsibilities  to  certain  Fed¬ 
eral  departments  and  agencies  to  be  car¬ 
ried  out  under  the  leadership  of  the 
Secretary  of  Agriculture. 

§  22.102  .^tiuiniurv  uf  aulliorilie!^. 

The  purpose  of  this  section  is  to  give 
notice  that  certain  authorities  have  been 
delegated  by  the  Secretary  of  USDA 
agencies  for  implementation.  New  Sec¬ 
retarial  delegations  covering  the  Rural 
Development  Act  were  effective  May  31, 
1973,  and  were  published  in  the  Federal 
Register  June  7,  1973  (38  FR  14944- 
14953).  These  are  as  follows: 

(a)  Title  I  (38  FR  14948). — Responsi¬ 
bility  delegated  to  the  Assistant  Secre¬ 
tary  for  Rural  Development.  The  respon¬ 
sibility  for  administering  loan  and  grant 
authorities  is  redelegated  to  the  Farm¬ 
ers  Home  Administration,  except  the  re¬ 
sponsibility  for  administering  loan  au¬ 
thorities  with  respect  to  rural  electri¬ 
fication  and  telephone  facilities  and  serv-^ 
ice  which  has  been  redelegated  to  the 
Rural  Electrification  Administration. 

(b)  Titles  n  (38  FR  14945-14948),  HI 
(38  FR  14945-14948),  and  V  (38  FR 
14945-14948) . — Responsibility  delegated 
to  the  Assistant  Secretary  for  Conserva¬ 
tion,  Research  and  Education  and  re¬ 
delegated  as  follows: 

(1)  Titles  n  (38  FR  14951-14952)  and 
m  (38  FR  14951-14952)  to  the  Adminis¬ 
trator,  Soil  Conservation  Service. 

(2)  Title  V  (38  FR  14949-14950)  to  the 
Administrators,  Cooperative  State  Re¬ 
search  Service  and  the  Extension  Service 
respectively. 

(c)  Title  IV  (38  FR  14945-14948).— 
Responsibility  delegated  to  the  Assistant 
Secretary  for  Conservation,  Research 
and  Education  and  redelegated  (38  FR 
14950-14951)  to  the  Chief  of  the  Forest 
Service. 

(d)  Title  VI,  section  603  (38  FR 
14948). — Responsibility  delegated  to  As¬ 
sistant  Secretary  for  Rural  Development 
and  redelegated  (38  FR  14953)  to  the 
Administrator,  Rural  Development 
Service. 


The  Rural  Development  Act  recognizes 
that  many  Federal  departments  and 
agencies  of  the  executive  branch  of  gov¬ 
ernment  administer  programs  and  pro¬ 
vide  services  which  are  applicable  to  the 
needs  of  rural  communities.  Section  603 
of  the  Rural  Development  Act  charges 
the  Secertary  of  Agriculture  with  pro¬ 
viding  governmentwide  leadership  for. 
and  with  coordinating  a  nationwide  rural 
development  program.  In  such  c(X)rdina- 
tion,  the  Secretary  shall  seek  measures 
that  will  achieve  effective  integration  of 
relevant  Federal  services  in  rural  areas 
as  provided  by  Agriculture  agencies  and 
other  Departments  -  and  agencies.  This 
section  also  requires  that  the  Secretary 
shall  establish  goals  and  report  to  the 
Congress  on  progre.ss  in  complying  with 
specified  purposes  of  the  Act.  The  Fed¬ 
erai  Regional  Council  will  play  a  major 
role  in  coordination  at  the  field  level.  An 
organic  Act  of  the  Department  (7  U.S.C. 
2201)  has  been  amended  to  require  the 
Secretary  to  add  Rural  Development  to 
those  purposes  for  which  he  is  authorized 
to  acquire  and  diffuse  useful  information. 

§  22.103  Piirnose. 

Tlie  purpose  of  these  regulations  is  to 
establish  the  policies,  procedures,  and  re¬ 
sponsibilities  required  by  section  603  of 
the  Rural  Development  Act. 

§  22.104  General  poliey. 

Federal  implementation  of  the  Act  will 
be  consistent  with  the  President’s  policy 
of  decentralized  decisionmaking  and  ad¬ 
ministrative  responsibility  which  gives 
fullest  possible  consideration  to  State 
and  l(x:al  rural  development  goals  and 
priorities.  As  a  result  of  section  817(4) 
of  the  Agriculture  and  Consumer  Pro¬ 
tection  Act  of  1973  (Public  Law  93-86) 
which  prohibits  prior  approval  by  any 
State  ofBcials  of  any  loan  or  grant  under 
any  program  authorized  by  Title  I  of  the 
Rural  Development  Act  of  1972  (Public 
Law  92-419),  it  has  been  necessary  to 
substantially  modify  the  planned  admin¬ 
istration  of  programs  under  section  603 
of  the  Rural  Development  Act. 

Subpart  B — Roles  and  Responsibilities  of 
Federal  Government 

§  22.201  Coordination. 

The  following  Identifies  types  and 
levels  of  coordination: 

(a)  Washington  level  Interdepart¬ 
mental  and  interagency  coordination  for 
purposes  of  the  Act. 

(b)  Coordination  for  purposes  of  the 
Act  among  agencies  within  the  U.S.  De¬ 
partment  of  Agriculture. 

(c)  Coordination  among  and  between 
the  field  operations  of  Federal  agencies 
for  purposes  of  the  Act. 

(d)  Coordination  for  purposes  of  the 
Act  between  levels  of  field  (^rations  of 
the  Federal  government  and  State  gov¬ 
ernments. 

§  22.202  Federal  unit  ro»<pon»<il>ililie8. 

The  following  Federal  units  have  major 
responsibilities  in  implementing  the  Act. 
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(a)  Rural  Development  policy  ques¬ 
tions  requiring  resolution  by  the  Com¬ 
mittee  on  Commxmlty  Development  of 
the  President’s  Domestic  Council  may  be 
so  referred  by  the  Secretary  of  Agricul¬ 
ture,  who  will  sit  as  a  member  and  as 
Chairman  of  the  Rural  Envelopment 
Committee. 

(b)  The  Under  Secretary  of  Agricul¬ 
ture  will  represent  the  Secretary  in  mat¬ 
ters  pertaining  to  rural  development 
policy  when  such  matters  are  of  mutual 
concern  to  the  Under  Secretaries'  Group 
for  Regional  Operations  (Executive 
Order  11647  as  amended  by  E.O.  11731) 
and  the  Federal  Regional  Councils,  or  at 
such  other  times  that  he  or  the  Secretary 
may  deem  appropriate. 

(c)  The  Assistant  Secretary  of  Agri¬ 
culture  for  Rural  Development  will  chair 
an  Assistant  Secretaries’  Working  Group 
consisting  of  interdepartmental  and  in¬ 
teragency  members  from  Agriculture, 
Health,  Education,  and  Welfare,  Housing 
and  Urban  Development,  Defense,  Labor, 
Commerce,  Transportation,  Environ¬ 
mental  Protection  Agency,  Small  Busi¬ 
ness  Administration  and  others  as  appro¬ 
priate.  This  working  group  will  operate 
under  the  aegis  of  the  Rural  Develop¬ 
ment  Committee  of  the  Domestic 
Council.  The  purpose  of  this  working 
group  is: 

(1)  To  develop  and  recommend  rural 
development  policy  applicable  to  more 
than  one  executive  department  or 
agency. 

(2)  To  develop  cooperative  procedures 
between  and  among  executive  depart¬ 
ments  and  agencies  in  matters  pertain¬ 
ing  to  rural  development. 

<3)  To  devise  effective  rural  develop¬ 
ment  strategies  and  to  bring  Federal 
resources  and  services  to  bear  toward 
their  realization. 

(4)  To  advise  the  Under  Secretaries’ 
Group  on  involvement  of  Federal  Re¬ 
gional  Councils  in  rural  development 
activities. 

’The  Secretary  of  Agriculture  may  utilize 
the  services  of  the  Assistant  Secretaries’ 
Working  Group  in  performing  his  rural 
development  functions  for  the  Rural  De¬ 
velopment  Committee  of  the  Domestic 
Council. 

(d)  ’The  Administrator,  Rural  Devel¬ 
opment  Service,  imder  the  policy  direc¬ 
tion  of  the  Assistant  Secretary  for  Rural 
Development  shall  coordinate  rural  de¬ 
velopment  activities  under  section  603  of 
the  Rural  Development  Act  as  directed 
by  the  Secretary.  In  the  fulfillment  of 
such  responsibilities,  he  is  authorized  to 
communicate  directly  with  other  Fed¬ 
eral  department  and  agency  officials  of 
corresponding  levels  of  authority  and 
with  State  and  Federal  Regional  Council 
officials. 

(e)  ’The  Federal  Regional  Coimcils 
shall  have  primary  responsibility  for  in¬ 
teragency  program  coordination  at  the 
field  level  and  will  provide  assistance  to 
and  liaison  with  States  in  promoting 
rural  development.  Federal  attention  to 
this  type  of  cooperation  and  coordina¬ 
tion  will  be  emphasized.  In  addition,  the 


Federal  Regional  Councils,  operating 
within  policy  determined  at  the  Wash¬ 
ington  level,  shall  be  responsible  for 
performing  an  oversight  function  to  as¬ 
sess  how  well  the  machinery  is  working 
in  carrying  out  the  Rural  Development 
Act  authorities.  Each  Federal  Regional 
Council  shall  create  an  appropriate 
management  structure  to  accomplish 
the  foregoing.  'This  may  include  the  crea¬ 
tion  of  a  Rural  Development  Committee. 
The  Department  of  Agriculture  will  chair 
such  Rural  Development  Committees  or 
otherwise  assume  the  lead  in  managing 
rural  development  actvities  of  the  Fed¬ 
eral  Regional  Councils. 

(1)  Procedures  for  the  coordination 
of  rural  development  activities  will  be 
consistent  with  the  policies  expressed 
herein  and  with  any  specific  Federal 
guideline  based  on  these  regulations  or 
on  Executive  Order  11647,  as  amended 
by  Executive  Order  11731. 

(2)  Councils  shall  exercise  authority 
under  Executive  Order  11647,  as  amended 
by  Executive  Order  11731,  to  promote  in 
rural  areas  integrated  program  and 
funding  plans  involving  several  Federal 
agencies. 

§  22.20.3  Major  respunsibilitirM  under 
Title  VI,  Sec.  603. 

(a)  Title  VI,  section  603(b).— (1)  Sec¬ 
tion  603(b)  of  the  Rural  Development 
Act  charges  the  Secretary  of  Agriculture 
with  providing  leadership  in  the  devel¬ 
opment  of  a  nationwide  rural  develop¬ 
ment  program.  Included  in  this  program 
would  be  pertinent  Federal  departments 
and  agencies  which  might  contribute  to 
this  rural  development  mission.  In  carry¬ 
ing  out  his  responsibilities,  the  Secretary 
shall  report  annually,  prior  to  Septem¬ 
ber  1,  to  the  Congress  on  rural  develop¬ 
ment  goals  for  employment,  income, 
population,  housing,  and  quality  of  com¬ 
munity  services  and  facilities.  To  carry 
out  the  provisions  of  the  Act  specified 
above,  the  following  major  responsibili¬ 
ties  are  identified: 

(i)  The  Rural  Development  Commit¬ 
tee  of  the  Domestic  Council  will  assume 
responsibility  for  interdepartmental 
policy  formulation  and  resolution  of  is¬ 
sues  pertaining  to  this  section  of  the 
Act  as  determined  by  the  Secretary  of 
Agriculture.  This  committee  consists  of 
members  of  the  Community  Develop¬ 
ment  Committee  of  the  Domestic  Coim- 
cil,  to  wit:  the  Secretary  of  Agriculture, 
Chairman  of  the  Rural  Development 
Committee;  the  Secretary  of  HUD, 
Chairman  of  the  Urban  Development 
Committee;  the  Secretary  of  Transpor¬ 
tation,  Chairman  of  the  Transporta¬ 
tion  Policy  Development  Committee; 
the  Secretaries  of  Treasury,  Commerce, 
and  Labor  and  the  Director  of  OMB. 

(ii)  ’The  Secretary  of  Agriculture  shall 
be  responsible  for  Washington  level  <x)- 
ordinatlon  pursuant  to  this  section  of  the 
Act. 

(ill)  At  the  regional  level,  the  Fed- 
ersd  Regional  Councils  shall  develcv  and 
Implement  procedures  designed  to  iden¬ 
tify  and  facilitate  access  to  Federal  re¬ 
sources  appropriate  for  rural  devel<H>- 


ment  purposes  within  States.  Such  pro- 
ceduies  will  be  consistent  with  policies 
expressed  or  endorsed  by  the  Under  Sec¬ 
retaries’  Group.  The  Councils  shall  also 
be  responsible  for  monitoring  the  effec¬ 
tiveness  with  which  the  Rural  Develop¬ 
ment  Act  is  implemented  within  their 
respective  regions. 

(2)  The  Secretary  of  Acrriculture  is 
also  authorized  to  initiate  or  expand  re¬ 
search  and  development  efforts  related 
to  solution  of  rural  development  prob¬ 
lems  including  problems  of  rural  water 
supply,  riu-al  sewage  and  solid  waste 
management,  and  rural  industrialization. 

(3)  The  Rural  Development  Service 
will  operate  a  rural  development  research 
program  and  may  also  participate  in 
rural  development  research  in  coopera¬ 
tion  with  Federal,  State  and  private  re¬ 
search  units. 

(b)  Title  VI,  section  603(c)  of  the 
Rural  Development  Act. — (1)  Under 
guidance  by  the  Under  Secretaries’ 
Group,  and  under  the  leadership  of  the 
U.S.  Department  of  Agricultme  member 
on  each  of  the  Federal  Regional  Ctoim- 
cils,  the  Rural  Development  Committees 
of  the  Federal  Regional  Councils  or  other 
Federal  Regional  Council  mechanisms 
assigned  to  work  with  rural  development, 
shall  be  responsible  for  proposing  to  the 
appropriate  Federal  and  State  agencies 
actions  in  such  areas  as : 

(1)  Adjustment,  where  appropriate,  of 
administrative  boundaries  used  by  field 
staffs  of  Federal  and  Federally  sup>ported 
agencies  to  conform  with  boimdaries  of 
multicounty  jurisdictions.  “Multicounty 
jurisdictions’’  as  used  means  substate 
planning  districts  or  other  combinations 
of  coimty  jurisdictions  as  designated  by 
States  for  State  planning  purposes. 

(ii)  Co-location  of  field  units  of  Fed¬ 
eral  agencies  and  consolidation  of  offices 
in  the  vicinity  of  principal  centers  of 
local  government  administration  (In¬ 
cluding  multicounty  jurisdictional  ad¬ 
ministration),  to  encourage  increased 
cooperation  within  and  among  different 
governmental  levels. 

(iii)  Exchange  of  personnel  between 
Federal  and  State  agencies  imder  the 
Intergovernmental  Personnel  Act  (Pub¬ 
lic  Law  91-648),  to  supplement  and 
broaden  staffs  administering  rural  devel¬ 
opment  programs,  and  provide  specific 
technical  expertise  for  certain  projects. 

(iv)  Interchange  of  personnel  among 
Federal  agencies  for  the  purposes  ex¬ 
pressed  in  paragraph  (b)(1)  (li)  of  this 
section. 

(2)  In  addition,  the  U.S.  Department 
of  Agriculture  member  on  the  Federal 
Regional  Councils  shall,  by  July  31  of 
each  year,  report  to  the  Assistant  Secre¬ 
tary  for  Rural  Development  who  shall 
in  turn  report  to  the  Under  Secretaries’ 
Group  and  the  Congress  on  progress 
made  in  carrying  out  the  programs  out¬ 
lined  in  paragraph  (b)(1)  (11)  through 
(iv)  of  this  section  and  plans  for  pro¬ 
grams  to  be  Implemented  during  the  fol¬ 
lowing  fiscal  year.  The  first  report  will 
be  due  to  the  Assistant  Secretary  by 
July  31, 1974. 
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§  22.204  Rural  development  eommil- 
lee«. 

State  rural  development  committees, 
consisting  of  USDA  agency  members 
and.  in  most  instances.  State  govern¬ 
ments  and  other  Federal  agency  repre¬ 
sentatives  are  available  to  assist  States 
in  accomplishing  their  rural  develop¬ 
ment  objectives.  Such  assistance  if  re¬ 
quested  by  the  State  can  take  the  form 
of  technical  assistance  and  cooperative 
services  to  States  in  carrying  out  their 
rural  development  priorities. 

§  22.203  Allocalion  of  loan  and  grant 
funds. 


by  the  Federal  government  In  the  de¬ 
termination  of  eligibility  for  loan  and 
grant  assistance. 

§  22.303  Cooperation  with  Federal  Re¬ 
gional  Councils. 

States  are  urged  to  establish  and 
maintain  close  and  cooperative  relation¬ 
ships  with  the  Federal  Regional  Coun¬ 
cils  which  will  be  in  a  position  to  assist 
the  States  and  multicounty  jurisdictions 
in  the  identification  and  application  of 
available  resources.  States  may  authorize 
direct  communications  and  liaison  be¬ 
tween  the  Regional  Councils  and  multi¬ 
county  jurisdictions  within  States. 


1974,  in  addition  to  the  requirements 
listed  below,  should  include  a  back¬ 
ground  statement  and  should  summarize 
first  year  program  efforts  and  results. 
Annual  evaluation  should: 

(a)  Describe  the  process  used  in  plan¬ 
ning,  project  selection  and  priority  set¬ 
ting,  and  the  criteria  and  process  used 
in  evaluating  program  effectiveness. 

(b)  Describe  the  specific  objectives  of 
the  programs. 

(c)  Describe  and  assess  the  cost  and 
effectiveness  of  projects  being  pursued 
within  individual  multicounty  jurisdic¬ 
tions. 

(d)  Express  observations,  conclusions 
and  recommendations  based  on  such 
evaluations  which  may  contribute  to  the 
development  of  better  management,  co¬ 
ordination  and  planning  procedures. 

§  22.308  Prujert  i>pproval. 

State  and  multicounty  jurisdictional 
planning  is  a  State  and  local  prerogative. 
Federal  agencies  will  be  responsive  to 
State  rural  development  strategies  and 
priorities.  However,  determination  of  eli¬ 
gibility  and  feasibility  and  final  approval 
of  individual  projects  involving  Federal 
funds  must  remain  with  the  Federal  gov¬ 
ernment  consistent  with  the  Act  and  im¬ 
plementing  regulations. 

§  22.309  .Srrking  Federal  review. 

States  may,  if  they  elect,  submit  multi¬ 
county  development  plans  and  proposals 
to  the  Federal  Regional  Councils  and  to 
the  Rural  Development  Service.  USDA, 
for  review  and  comment.  Such  review 
will  neither  obligate  the  Federal  govern¬ 
ment  with  respect  to  such  programs  nor 
require  States  to  conform  with  sugges¬ 
tions  supplied  by  the  USDA  or  the  Fed¬ 
eral  Regional  Coimcil. 

Effective  date. — This  part  becomes  ef¬ 
fective  on  October  18, 1973. 

Dated  October  10, 1973. 

Walter  A.  Guntharp, 

Administrator, 
Rural  Development  Service. 
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PART  23 — STATE  AND  REGIONAL 
ANNUAL  PLANS  OF  WORK 

Regulations  for  Programs,  Title  V,  Rural 
Development  Act  of  1972 

In  the  Federal  Register  of  June  21, 
1973,  38  FR  16234-16236,  there  was  pub¬ 
lished  a  notice  of  proposed  guidelines  to 
carry  out  Title  V  of  the  Rural  Develop¬ 
ment  Act  of  1972.  Comments  that  were 
received  were  carefully  considered.  As  a 
result  of  a  number  of  comments,  the  ref¬ 
erence  to  OMB  Circular  A-95  requiring 
the  State  Annual  Plan  of  Work  to  be  sub¬ 
mitted  to  the  Gkivemor  for  his  review 
has  been  eliminated.  The  provision  for 
project  "approval  by  the  State  Rural  De¬ 
velopment  Advisory  Council,  as  provided 
by  Title  V,  composed  of  a  mix  of  elected 
officials,  private  individuals  and  educa¬ 
tors,  has  been  retained.  This  Coimcil 
should  be  sufficient  to  coordinate  with 
the  State  A-95  clearinghouse  to  insure 


<a)  Title  I  grant  funds  and  approved 
loan  funding  levels  will  be  allocated 
among  States  by  a  formula  designed  to 
ensure  equitable  treatment.  This  ap¬ 
plies  to  amounts  made  available  for 
business  and  industrial  loans,  water, 
sewer  and  other  community  facilities  ex¬ 
cept  electrical  and  telephone  facilities 
provided  by  or  through  the  Rural  Elec¬ 
trification  Administration. 

<b)  During  the  second  half  of  the 
fiscal  year,  the  Secretary  of  Agriculture 
shall  review  State  and  multicounty  ju¬ 
risdictional  rural  development  programs 
and  projects  so  that  unused  allocations 
may  be  shifted  from  one  State  to  another 
so  as  to  enable  the  obligation  of  all 
available  funds  prior  to  the  end  of  the 
fiscal  year. 

<c)  The  formula  used  for  fund  alloca¬ 
tion  will  ensure  that  a  minimum  loan 
and  grant  level  is  established  so  that  no 
State  receives  an  amount  too  small  to 
serve  the  purposes  of  the  Act.  A  percent¬ 
age  of  total  loan  and  grant  authority 
will  be  withheld  from  initial  allocation 
to  allow  subsequent  appropriate  techni¬ 
cal  adjustments  in  amounts  allocated  to 
individual  States. 

(d)  Title  V  funds  shall  be  distributed 
by  the  Secretary  under  the  formula 
specified  in  the  Act.  Title  V  activities 
will  be  consistent  with  the  principle  that 
States  and  multicounty  jurisdictions 
have  responsibility  for  the  rural  develop¬ 
ment  planning  and  priority  settmg  func¬ 
tions. 

Subpart  C — Roles  and  Responsibilities  of 
State  Governments 

§  22.301  Selorlion  and  dr»iignation. 

Procedures  for  implementing  the  Act 
are  designed  to  give  the  fullest  possible 
consideration  to  planning  and  develop¬ 
ment  goals  and  strategies  at  the  State 
and  multi^ounty  jurisdictional  levels. 
The  governing  bodies  of  multicounty 
organizations  should  include  representa¬ 
tives  of  local  governments  contained 
•within  the  respective  multicounty  ju¬ 
risdictions.  State  development  strategies 
and  priorities  shall  be  fully  considered 
in  the  Federal  administration  of  Rural 
Development  Act  authorities. 

§  22.302  Area  eligibility. 

Eligibility  for  programs  imder  the  Act 
\^ill  be  based  on  the  criteria  of  commu¬ 
nity  size  and  location  of  population  as 
specified  In  the  Act.  State  designations 
of  eligible  areas  will  be  duly  considered 


§  22.304  Multiyear  planning  and  pro¬ 
gramming. 

State  and  multicounty  jurisdictions 
are  encouraged  to  adopt  multiyear  plan¬ 
ning  and  development  programs.  As  ad¬ 
ministrative  procedures  for  implement¬ 
ing  the  Act  support  the  feasibility  of 
such  a  process,  these  programs  should 
consider  joint  State,  Federal,  and  local 
budget  planning  factors  and  be  refined 
to  conform  to  the  actual  fund  availabil¬ 
ity  as  annual  budgets  are  finalized  and 
allocated.  Such  programs,  once  initiated, 
will  be  extended  by  the  annual  addition 
of  a  new  planning  year  until  programs 
are  completed  or  terminated. 

§  22.30.3  (kmfnrmanre  with  OMR  Circu¬ 
lar  !No.  .4—95. 

The  State  and  multicounty  jurisdic¬ 
tional  rural  development  planning  proc¬ 
ess  must  conform  to  the  review  require¬ 
ments  expressed  in  OMB  Circular  No. 
A-95  under  parts  I,  m,  and  TV  as  appro¬ 
priate. 

§  22.306  Financing  rural  clevelopmcnl 
planning. 

States  will  be  required  to  finance  rural 
development  planning  through  their  own 
resources,  revenue-sharing  allocations, 
or  the  Department  of  Housing  and  Urban 
Development  planning  and  management 
assistance  program  or  other  available 
Federal  planning  programs. 

§  22.307  Program  evaliialion. 

The  Department  of  Agriculture  is  re- 
spKinsible  for  continuous  program  evalu¬ 
ation  to  determine  if  Individual  projects 
and  the  entire  program  is  cost  effective 
in  terms  of  reaching  rural  development 
goals.  As  a  result,  USDA  is  responsible 
for  conducting  and  reporting  an  annual 
evaluation  of  selected  rural  development 
projects  and  the  overall  rural  develop¬ 
ment  program.  USDA  shall  include  as  a 
part  of  its  evaluation  Federal  Regional 
Council  assessment  of  the  effectiveness 
of  interagency  coordination  and  delivery 
of  services  within  the  overall  rural  de¬ 
velopment  program.  States  and  multi¬ 
county  districts  are  encouraged  ,to  par¬ 
ticipate  in  the  joint  preparation  of  such 
program  evaluations.  Copies  of  such 
evaluations  should  be  supplied  to  the 
Administrator,  Rural  Development  Serv¬ 
ice,  Department  of  Agriculture  and  to 
the  Federal  Regional  Councils,  In  suf¬ 
ficient  time  so  as  to  arrive  not  later  than 
July  1,  The  initial  evaluation,  due  July  1, 
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that  proposals  do  not  duplicate  other  ac¬ 
tivities. 

Also  during  the  notice  period  the  pro- 
Ijosed  guidelines  were  revised  in  the  De¬ 
partment  primarily  for  purposes  of 
clarity.  The  regulations  herein  adopted, 
thus,  differ  from  the  notice  of  proposed 
rulemaking,  it  does  not  appear,  however, 
that  further  public  participation  would 
make  additional  information  available  to 
the  Department.  The  Department  would 
like  to  make  these  regulations  effective 
as  early  as  ix)ssible  to  effectuate  the  pro¬ 
visions  of  Title  V  of  the  Rural  Develop¬ 
ment  Act.  Thus,  it  is  found  upon  good 
cause  that  they  be  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  regulations  shall 
be  effective  on  October  18,  1973. 

As  adopted,  the  new  Part  23,  reads  as 
follows: 

Subpart  A — State  Program 

Sec. 

23.1  General. 

23.2  Administration. 

23.3  Coordination. 

23.4  State  Rural  Development  Advisory 

Council. 

23.5  Availability  of  funds. 

23.6  Plan  of  work. 

Subpart  B — Regional  Program 

23.9  General. 

23.10  Administration. 

23 . 1 1  Board  of  Directors. 

23.12  Availability  of  funds. 

23.13  Plan  of  work. 

Authoritt. — Sec.  508,  86  Stat.  674  (7  D.S.C. 
2668). 

Subpart  A — State .  rogram 
§  2.3.1  General. 

(a)  Title  V  of  the  Rural  Development 
Act  of  1972  (P.L.  92-419)  hereafter  re¬ 
ferred  to  as  “Title  V”  is  the  Research  and 
Education  compionent  of  the  Rural  De¬ 
velopment  Act  of  1972.  Title  V  provides 
the  opportunity  to  utilize  and  build  upon 
the  research,  extension,  and  community 
service  capability  of  public  and  private 
institutions  of  higher  education  in  each 
State  to  expand  scientific  inquiry  and 
education  backup  for  rural  development. 
The  higher  educational  and  research  in¬ 
stitutions  in  each  State,  including  the 
Land  Grant  Institutions  of  1890,  are  au¬ 
thorized  to  assist  in  developing  and  dis¬ 
seminating  through  the  most  appropriate 
manner,  scientific  information,  techni¬ 
cal  assistance,  and  feasibility  studies  re¬ 
quired  to  improve  the  rural  development 
capability  of  local  citizens,  agencies,  and 
governments.  Programs  authorized  under 
Title  V  shall  be  organized  and  conducted 
by  one  or  more  colleges  or  universities 
in  each  State  to  provide  a  coordinated 
program  in  each  State  which  will  have 
the  greatest  impact  on  accomplishing  the 
objectives  of  rural  development  in  both 
the  short  and  longer  term  and  the  use  of 
these  studies  to  support  the  State's  com¬ 
prehensive  program  to  be  supported  im- 
der  Title  V. 

(b)  Title  V  operations  will  be  conso¬ 
nant  with  the  purpose  that  all  Federal 
rural  development  activities  be  coordi¬ 
nated  w’ith  other  federally  assisted  rural 


development  activities  and  with  the 
State’s  ongoing  rural  development  pro¬ 
gram.  To  effectuate  such  purpose,  the 
Assistant  Secretary  for  Conservation, 
Research  and  Education  will  implement 
title  V  plans  and  activities  in  close  coor¬ 
dination  with  the  Assistant  Secretary  for 
Rural  Development. 

§  23.2  Administration. 

(a)  Title  V  will  be  administered  by  the 
Administrators  of  the  Extension  Service 
and  the  Cooperative  State  Research 
Service  for  extension  and  research  pro¬ 
grams  respectively,  in  cooperation  with 
the  chief  administrative  officer  of  the 
State  Land  Grant  University  who  will 
administer  the  program  within  his  re¬ 
spective  State.  To  assure  national  and 
State  coordination  with  programs  under 
the  Smith-Lever  Act  of  1914  and  the 
Hatch  Act  (as  amended) ,  August  11, 1955, 
the  administration  of  the  programs  shall 
be  in  association  with  the  programs  con¬ 
ducted  under  the  Smith-Lever  Act  and 
the  Hatch  Act  as  required  by  Section 
504(b)  of  the  Act. 

(b)  Programs  authorized  under  title 

V  shall  be  conducted  as  mutually  agreed 
upon  by  the  Secretary  and  the  chief 
administrative  officer  of  the  State  Land 
Grant  University  responsible  for  admin¬ 
istering  said  programs  in  a  memorandum 
of  understanding  which  shall  provide  for 
the  coordination  of  the  programs,  coor¬ 
dination  of  these  programs  with  other 
rural  development  programs  of  Federal, 
State,  and  local  government,  and  such 
other  matters  as  the  Secretary  shall 
determine. 

§  23.3  (xxtrdinalion. 

The  chief  administrative  officer  of  the 
administratively  responsible  State  Land 
Grant  University  will  designate  an  official 
who  will  be  responsible  for  the  overall 
coordination  of  the  authorized  programs 
for  the  State.  The  designated  official  will 
be  responsible  for  the  overall  coordina¬ 
tion  of  planning,  organizing,  funding, 
conducting  and  evaluating  programs  in 
association  with  the  person  responsible 
for  the  administration  of  research  pro¬ 
grams,  the  person  responsible  for  the  ad¬ 
ministration  of  the  extension  programs, 
and  the  administrative  head  of  agricul¬ 
ture  of  the  University  (chairman  of  the 
State  Rural  Development  Advisory 
Council ) . 

§  23.4  Slalc  Kiirul  l)«-velopinrnl  .Advi¬ 
sory  Count'll. 

(a)  The  chief  administrative  officer  of 
the  administratively  responsible  State 
Land  Grant  University  will  appoint  a 
State  Rural  Development  Advisory  Coim- 
cil  with  membership  as  set  forth  in  sec¬ 
tion  504(e)  of  Title  V.  The  function  of  the 
Council  shall  be  to  review  and  approve 
annual  program  plans  conducted  under 
Title  V.  The  Council  will  also  advise  the 
chief  administrative  officer  on  all  matters 
pertaining  to  the  authorized  programs. 

(b)  The  Chairman  of  the  State  Rural 
Development  Advisory  Council  will  in¬ 
sure  that  programs  proposed  under  Title 

V  including  regional  programs  applicable 
within  the  State  are  not  Inconsistent 


with  and  are,  to  a  maximum  extent  prac¬ 
ticable,  in  consonance  with  other  rural 
development  programs  and  activities  ap¬ 
proved  in  that  State. 

(c)  Those  elements  of  the  research 
and  extension  plan  which  would  impact 
directly  on  rural  development  activities 
being  developed  or  pursued  by  States  will 
be  considered  jointly  by  the  State  Rural 
Development  Advisory  Coimcil  and  ap¬ 
propriate  State  agencies  to  assure  a  con¬ 
structive  reinforcement  of  those  State 
activities. 

§  23.5  Availability  of  funds. 

Funds  available  under  Title  V  for  ex¬ 
tension  and  research  programs  shall  be 
allocated  to,  and  following  approval  of 
a  State  Annual  Plan  of  Work,  paid  to  the 
official  of  the  State  Land  Grant  Uni¬ 
versity  designated  to  receive  funds  under 
the  Smith-Lever  and  Hatch  Acts  respec¬ 
tively.  Funds  will  be  available  for  State 
programs  for  expenditures  authorized  by 
section  503(c)  of  Title  V,  in  the  fiscal 
year  for  which  the  funds  were  appropri¬ 
ated  and  the  next  fiscal  year. 

§  23.6  Plan  of  Work. 

(а)  A  State  Annual  Plan  of  Work  for 
carrying  out  the  programs  authorized 
under  title  V  shall  be  prepared.  The  Plan 
of  Work  should  include : 

(1)  Identification  of  major  problems 
and  needs  which  can  be  met  by  each  re¬ 
lated  extension  and  research  program  in 
the  geographic  or  problem  area, 

(2)  The  relationship  of  this  program 
to  ongoing  planning  and  development 
efforts, 

(3)  The  organizational  structure  for 
planning,  conducting,  and  evaluating 
each  pilot  program,  including  the  names 
and  title  of  the  members  of  the  Rural 
Development  Advisory  Council  and  the 
composition  of  major  committees  and 
work  groups. 

(4)  A  separate  concise  statement  de¬ 
scribing  specific  extension  projects  to  be 
funded  under  each  program.  The  state¬ 
ment  should  contain  the  following  ele¬ 
ments:  Title,  objectives,  organization 
and  operational  procediu'es,  probable 
duration,  personnel,  institutions  in¬ 
volved.  and  relation  to  the  research  ef¬ 
fort.  In  addition,  a  brief  description  of 
each  regular  or  special  extension  project 
which  is  complementary  and  supports 
the  'Title  V  pilot  program,  but  which  is 
funded  from  other  sources  shall  be 
included. 

(5)  A  separate  concise  statement  de¬ 
scribing  specific  research  projects  to  be 
funded  under  each  program.  The  state¬ 
ment  should  contain  the  following  ele¬ 
ments:  Title,  objectives,  organization, 
and  operational  procedures,  probable 
duration,  personnel,  institutions  in¬ 
volved.  and  relation  to  the  extension 
effort.  In  addition,  a  brief  description  of 
each  regular  or  special  research  project 
which  is  complementary  and  supports 
the  Title  V  program,  but  which  is  fimded 
from  other  sources,  shall  be  included, 

(б)  A  plan  for  evaluating  the  impact 
of  each  program  on  the  development  of 
the  area,  including  the  effectiveness  of 
the  extension  and  research  program 
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techniques,  and  organizational  structure 
for  planning  and  conducting  each  pro¬ 
gram.  Appraisals  by  commimity  leaders 
in  the  area  should  be  included  in  the 
evaluation. 

(7)  Provisions  for  making  an  annual 
progress  report  to  the  Assistant  Secre¬ 
tary  for  Conservation,  Research,  and 
Education  which  will  document  achieve¬ 
ments  pertaining  to  the  goals  and  ob¬ 
jectives  as  stated  in  the  Plan  of  Work. 

(8)  A  budget  statement  for  each  pro¬ 
gram  to  be  submitted  on  forms  provided 
by  the  Assistant  Secretary  for  Conserva¬ 
tion,  Research,  and  Education. 

tb)  The  Plan  of  Work  shall  include 
plans  for  all  programs  to  be  conducted 
with  fimds  authorized  under  section  503 

(b)  (3)  and  (4)  of  Title  V.  The  Plan  of 
Work  shall  Include  plans  for  the  pro¬ 
grams  to  be  conducted  by  each  co¬ 
operating  and  participating  university  or 
college  and  such  other  information  as 
included  in  these  guidelines.  Each  State 
program  must  include  research  and  ex¬ 
tension  activities  directed  toward  identi¬ 
fication  of  programs  which  are  likely  tx) 
have  the  greatest  impact  upon  ac¬ 
complishing  the  objectives  of  rural  de¬ 
velopment  in  both  the  short  and  longer 
terms  and  the  xise  of  these  studies  to 
support  the  State’s  comprehensive  pro¬ 
gram  to  be  supported  under  section  505 

(b)  of  Title  V.  In  addition,  all  other 
rural  development  extension  and  re¬ 
search  efforts  funded  from  other  sources 
that  contribute  directly  to  the  proposed 
programs  shall  be  described  in  the  Plan 
of  Work. 

(c)  Since  the  appropriation  authoriza¬ 
tion  for  Title  V  is  limited  to  a  three- 
year  period  the  Plan  of  Work  should  be 
developed  to  demonstrate  extension  and 
research  program  techniques  and  orga¬ 
nizational  structures  for  providing  es¬ 
sential  knowledge  to  assist  and  support 
rural  development  efforts  within  that 
time. 

(1)  In  accordance  with  the  above  cri¬ 
teria,  the  Plan  of  Work  should: 

(1)  Concentrate  on  limited  geographic 
or  problem  areas  where  Title  V  efforts 
would  be  expected  to  have  high  impact 
within  the  three-year  authorization. 

(ii)  Give  emphasis  to  rural  areas,  in¬ 
cluding  towns  and  cities  with  popula¬ 
tions  of  less  than  50,000. 

(ili)  Involve  the  administratively  re¬ 
sponsible  Land  Grant  University  and 
other  public  or  private  colleges  and  uni¬ 
versities,  as  appropriate,  in  meeting  with 
high  priority  extension  and  research 
needs  of  the  area(s). 

(iv)  Give  priority  to  education  and 
research  assistance  leading  to  increas¬ 
ing  job  and  income  opportimities,  im¬ 
proving  quality  of  life,  improving  essen¬ 
tial  community  services  and  facilities, 
improving  housing  and  home  improve¬ 
ments,  and  enhancing  those  social  proc¬ 
esses  necessary  to  achieve  these  goals. 

(v)  Be  consistent  with  Statewide  com¬ 
prehensive  planning  and  develap«nent 
efforts  and  objectives.  Procedures  set 
forth  under  section  23.4(c)  are  designed 
to  achieve  attainment  of  this  require¬ 
ment. 


(d)  Four  copies  of  the  Plan  of  Work 
approved  by  the  State  Rural  Develop¬ 
ment  Advisory  Council  shall  be  sub¬ 
mitted  by  the  person  responsible  for  the 
overall  coordination  of  the  Title  V  pro¬ 
grams  in  the  State  to  the  Assistant  Sec¬ 
retary  for  Conservation,  Research  and 
Education,  U.S.  Department  of  Agricul¬ 
ture,  Washington,  D.C.  20250.  within  60 
days  after  enactment  of  the  annual  Ap¬ 
propriation  Act  for  the  Department  of 
Agriculture. 

(e)  Plans  of  Work  not  meeting  the 
above  criteria  will  not  be  approved  by  the 
Assistant  Secretary  for  Conservation, 
Research  and  Education. 

Subpart  B — Regional  Program 
§  23.9  General. 

(a)  Section  503(b)  (2),  Title  V,  of  the 
Rural  Development  Act  of  1972  (P.L.  92- 
419)  hereafter  referred  to  as  “Title  V“ 
authorizes  funds  to  hnance  work  author¬ 
ized  under  Title  V  which  serve  two  or 
more  States;  in  which  universities  in 
two  or  more  States  cooperate:  or  which 
is  conducted  by  one  University  serving 
two  or  more  States.  The  authorized  fimd- 
ing  under  section  503(b)  (2)  is  hereafter 
referred  to  as  the  “Regional  Programs.” 

(b)  The  Regional  Programs  shall  de¬ 
velop  and  provide  knowledge  essential  to 
assist  and  support  rural  development  in 
the  region,  and  shall  provide  for  techni¬ 
cal  consultation  and  personnel  develop¬ 
ment  for  the  research  and  extension  staff 
in  the  several  States  of  the  region  to 
help  them  to  be  more  responsive  to  rural 
development  needs  and  activities. 

(c)  The  Regional  Programs  will  con¬ 
centrate  on  the  high  priority  knowledge, 
training,  and  personnel  needs  required 
for  the  research  and  extension  staff  in 
the  several  States  to  conduct  effective 
rural  development  research  and  exten¬ 
sion  to  carry  out  the  provisions  of  Title 
V.  These  efforts  may  include  personnel 
development  and  consultation:  synthesis 
of  existing  research  knowledge  and  the 
interpretation  of  this  knowledge  for  rural 
development  program  and  ^xdicy  pur¬ 
poses:  the  development  of  strategies  and 
procedures  on  high  priority  rural  devel- 
velopment  problems  of  regional  signif¬ 
icance:  as  funds  permit,  the  conduct  of 
research  on  one  of  two  high  priority 
problems  for  which  information  is  lack¬ 
ing  but  is  urgently  needed  for  rural  de¬ 
velopment,  and  the  evaluation  of  rural 
development  programs  and  policies. 

(d)  Regional  Programs  will  be  con¬ 
sonant  with  all  rural  development  ac¬ 
tivities  under  the  Act  and  other  pertinent 
Federal  development  programs.  To  effec¬ 
tuate  such  purpose,  the  Assistant  Secre¬ 
tary  for  Conservation,  Research  and 
Education  will  implement  Title  V  plans 
and  activities  in  close  cooperation  with 
the  Assistant  Secretary  for  Rural  De¬ 
velopment.  In  order  to  insure  such  con¬ 
sonance,  the  Director  of  each  Regional 
Center  will  insure  that  regional  pro¬ 
grams  having  an  impact  witliin  one  or 
more  States  are  brought  to  the  attention 
of  the  appropriate  State  overall  coordi¬ 
nator  for  consideration  pursuant  to 
procedures  in  section  23.4(c) . 


§  23.10  Administration. 

(a)  The  Regional  Programs  will  be 
administered  through  four  Regional 
Rural  Development  Centers  hereafter 
referred  to  as  “Regional  Centers”  in  co¬ 
operation  with  the  Extension  Service  and 
the  Cooperative  State  Research  Service. 
The  Director  of  each  Regional  Center 
shall  be  responsible  for  compliance  with 
all  appropriate  provisions  of  Title  V  and 
the  regulations  of  this  subpart.  Regions 
as  delineated  for  purposes  vmder  section 
503(b)(2)  will  be  coterminous  with  the 
regional  delineation  by  the  National  As¬ 
sociation  of  State  Universities  and  Land 
Grant  Colleges.  Each  Regional  Center 
will  be  established  by  the  regional  asso¬ 
ciation  of  State  Agricultural  Experiment 
Station  Directors  and  the  regional  orga¬ 
nization  of  Cooperative  Extension  Di¬ 
rectors  in  the  region  to  be  served  by  the 
Regional  Center.  These  associations  and 
organizations  will  designate  the  location 
of  the  Regional  Center. 

(b)  Although  the  Regional  Center  will 
administer  the  program,  it  is  also  ex¬ 
pected  that  it  will  draw  on  expertise  from 
outside  the  Regional  Center.  The  Direc¬ 
tor  of  each  Regional  Center  shall  seek 
advice  and  assistance  from  regional  and 
subregional  committees,  groups  or  per¬ 
sons  who  can  contribute  to  the  Regional 
Center’s  program. 

§  23. 1 1  Board  of  Directors. 

(a)  For  each  Regional  Center  there 
shall  be  a  Board  of  Directors  selected  by 
the  Regional  Association  of  Agricultural 
Experiment  Station  Directors  and  the 
Regional  Organization  of  Cooperative 
State  Extension  Directors.  Membership 
on  the  Board  of  Directors  shall  Include 
representatives  from  State  Cooperative 
Extension  Services  and  State  Agricul¬ 
tural  Experiment  Stations  from  the 
States  in  the  region  and/or  other  State 
administrators  of  programs  carried  out 
under  Title  V  in  the  region. 

(b)  The  Director  of  each  Regional 
Center  will  be  responsible  to  the  Board 
of  Directors  for  the  Regional  Program 
conducted  at  that  Regional  Center.  The 
Regional  Annual  Plan  of  Work  will  be 
developed  by  the  Director  and  reviewed 
and  approved  by  the  Board  of  Directors. 

§  23.12  Availability  of  funds. 

Available  funds  will  be  allocated 
equally  and  following  approval  of  a  Re¬ 
gional  Annual  Plan  of  Work  paid  to  the 
Directors  of  the  four  Regional  Centers. 
Funds  will  be  available  for  Regional  Pro¬ 
grams  for  expenditures  authorized  by 
section  503(c)  of  Title  V,  in  the  fiscal 
year  for  which  the  funds  were  appro¬ 
priated  and  the  next  fiscal  year. 

§23.13  Plan  of  Work. 

(a)  A  Regional  Plan  of  Work  for 
carrying ‘out  the  programs  authorized  to 
be  funded  under  section  503(b)(2)  of 
Title  V  shall  be  prepared.  The  Plan  of 
Work  should  include : 

(1)  A  brief  narrative  statement  in¬ 
cluding  identification  of  high  priority 
knowledge,  skill,  and  organization  needs 
for  rural  development  program  and 
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policy  purposes  in  the  region  and 
identification  of  technical  consultation, 
training,  and  personnel  needs  of  re¬ 
search  and  extension  workers  in  support 
of  rural  development  programs. 

(2)  A  statement  indicating:  (i)  The 
types  of  personnel  to  be  trained,  tech¬ 
nical  consultation  to  be  conducted,  the 
estimated  number  of  participants,  the 
location  or  locations  where  the  program 
will  be  conducted,  and  the  staff  who  will 
conduct  the  work; 

(ii)  The  types  of  topical  areas  of  rural 
development  for  which  the  synthesis  of 
available  research  knowledge  for  rural 
developraent  purposes  is  planned; 

(iii)  The  type  of  high  priority  rural 
development  research  which  will  be  un¬ 
dertaken  as  funds  permit  and  the  staff 
which  would  do  the  research; 

(iv)  The  type  of  evaluation  studies 
which  will  be  made  and  the  staff  which 
will  do  the  evaluation;  and 

(v)  The  relationship  of  the  Plan  of 
Work  to  priorities  activated  under  Sub¬ 
part  A  of  this  Part,  which  in  turn  sup¬ 
port  State  development  strategies. 

(3)  A  concise  statement  of  the  orga¬ 
nization  structure  for  planning  and  con¬ 
ducting  the  program  funded  under  sec¬ 
tion  503(b)(2). 

(4)  A  plan  for  evaluating  the  useful¬ 
ness  of  the  program  and  the  effectiveness 
of  the  organizational  structure. 

(5)  Provision  for  making  an  annual 
progress  report  to  the  Assistant  Sec¬ 
retary  for  Conservation,  Research  and 
Education  which  will  document  achieve¬ 
ments  pertaining  to  the  goals  and  objec¬ 
tives  as  stated  in  the  Plan  of  Work. 

(6)  A  budget  statement  to  be  sub¬ 
mitted  on  forms  provided  by  the  As¬ 
sistant  Secretary  for  Conservation,  Re¬ 
search  and  Education.  * 

(b)  The  Plan  of  Work  shall  be  co¬ 
ordinated  with  the  work  program  of 
other  pertinent  multi-State  organiza¬ 
tions  or  bodies  for  those  activities  of  the 
Regional  Rural  Development  Centers 
which  go  beyond  direct  assistance  to  in¬ 
dividual  State  programs  conducted  un¬ 
der  Title  V. 

(c)  The  Director  of  the  Center  will 
forward  four  copies  of  the  Plan  of  Work 
to  the  Assistant  Secretary  for  Conser¬ 
vation,  Research  and  Education,  U.S. 
Department  of  Agriculture,  Washing¬ 
ton,  D.C.  20250,  by  a  time  to  be  specified 
by  the  Assistant  Secretary  for  Conser¬ 
vation,  Research,  and  Education. 

(d)  Regional  Annual  Plans  of  Work 
not  meeting  the  above  criteria  will  not 
be  approved  by  the  Assistant  Secretary 
for  Conservation,  Research  and  Educa¬ 
tion. 

Dated  October  10,  1973. 

Robert  W.  Long, 

Assistant  Secretary  for  Conserva¬ 
tion,  Research  and  Education. 

[FR  I>oc.73-21976  Filed  10-17-73:8:46  ami 


CHAPTER  XVIII — FARMERS  HOME  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
AGRICULTURE 

SUBCHAPTER  B — LOANS  AND  GRANTS 
PRIMARILY  FOR  REAL  ESTATE  PURPOSES 

IFHA  Ins.  442.1;  Al/-870(442)  ] 

PART  1823 — ASSOCIATION  LOANS  AND 
GRANTS— COMMUNITY  FACILITIES, 

DEVELOPMENT,  CONSERVATION,  UTI¬ 
LIZATION 

Water  and  Sewer  Project  Loans; 
Preliminary  Inquiries;  Deletion 

Section  1823.36  of  Subpart  A  of  Part 
1823,  Title  7,  Code  of  Federal  Regula¬ 
tions  (37  FR  28607),  is  deleted.  The  pro¬ 
visions  of  this  section  which  pertains  to 
the  handling  of  preliminary  inquiries  for 
loan  and  grant  assistance  for  water  and 
sewer  projects  are  no  longer  applicable. 
Since  its  provisions  are  no  longer  appli¬ 
cable  notice  and  public  procedure  there¬ 
on  are  unnecessary. 

((7  U.S.C.  1989)  delegation  of  authority  by 
the  Sec.  of  Agrl.,  38  FR  14944,  14948,  7  CFR 
2.23;  delegation  of  authority  by  the  Asst. 
Sec.  for  Rural  Development,  38  FR  14944, 
14952,  7  CFR  2.70.) 

Effective  date. — This  deletion  is  effec¬ 
tive  on  October  18,  1973, 

Dated  October  1,  1973. 

J.  R.  Hanson, 

Acting  Administrator, 
Farmers  Home  Administration. 
IFR  Doc.73-21978  Filed  10-17-73:8:45  am) 


[FHA  Ins.  442.1] 

PART  1823 — ASSOCIATION  LOANS  AND 
GRANTS — COMMUNITY  FACILITIES, 

DEVELOPMENT,  CONSERVATION,  UTI¬ 
LIZATION 

Subpart  A — Community  Facility  Loans 

On  pages  16364  through  16374  of  the 
Federal  Register,  there  was  published  a 
notice  of  proposed  rulemaking  to  issue 
an  amendment  of  Subpart  A  of  Part  1823 
of  Title  7,  Code  of  Federal  Regulations, 
by  deleting  the  entire  part  of  Subpart  A 
as  it  appears  at  37  FR  12036;  37  FR 
20108;  and  37  FR  28607,  and  issuing  regu¬ 
lations  to  facilitate  the  requirements  of 
community  facilities  in  the  area  of  loan 
making,  planning  and  developing  com¬ 
munity  facilities,  and  information  per¬ 
taining  to  preparation  and  issuance  of 
evidences  of  debt  by  applicants.  These 
regulations  are  issued  in  the  form  of  a 
revised  Subpart  A  as  follows: 


Community  Facility 

Loans -  Sf  1823.1  to 

Community  Facilities —  1823.15 

Planning,  Bidding,  Con¬ 
tracting,  Constructing.  55  1823.21  to 

Information  Pertaining  1823.33 

to  Preparation  of  Notes 
or  Bonds  and  Bond 

Transcript  Documents 

for  Public  Body  Appli¬ 
cants  _  55  1823.41  to 

1823.48 


Interested  persons  were  given  21  days 
in  which  to  submit  comments,  sugges¬ 
tions,  or  objections  regarding  the  amend¬ 
ment.  All  comments  received  have  been 
considered  and  incorporated  where  ap¬ 
propriate.  Substantive  changes  are  as 
follows: 

1.  The  provision  for  approval  of  appli¬ 
cation  by  the  State  Governor  or  his  des¬ 
ignee  has  been  deleted. 

2.  The  provision  for  the  State  Gover¬ 
nor  to  establish  the  priority  of  applica¬ 
tion  approval  has  been  deleted. 

3.  A  revision  has  been  made  which  pro¬ 
vides  that  FHA  shall  cooperate  fully 
with  appropriate  state  agencies  in  the 
making  of  loans  in  a  manner  which  will 
assure  maximum  support  of  the  states’ 
strategies  for  development  of  rural  areas. 

4.  A  revision  has  been  made  which 
provides  that  FHA  will  fully  consider 
all  OMB  Circular  A-95  agency  comments 
and  priority  recommendations  in  select¬ 
ing  application  for  funding. 

5.  A  revision  has  been  made  which  al¬ 
lows  private  corporations  organized  im- 
der  the  general  profit  corporation  laws 
to  be  eligible  for  FHA  assistance  under 
certain  conditions. 

6.  A  revision  has  been  made  which 
allows  loans  for  social,  cultural,  recrea¬ 
tional,  and  other  like  purposes  to  be 
made  to  other  than  public  body  type  or¬ 
ganizations  when  certain  conditions  are 
met. 

7.  A  revision  has  been  made  regard¬ 
ing  scheduled  repayment  dates. 

8.  The  requirement  for  projects  to  be 
consistent  with  comprehensive  area- 
wide  plans  has  been  deleted. 

9.  A  revision  has  been  made  which 
establishes  a  “review  of  decision’’  pro¬ 
cedure  for  rejected  applications. 

10.  A  revision  has  been  made  which  re¬ 
quires  the  borrower  to  submit  evidence 
that  required  property  and  liability  in¬ 
surance,  workman’s  compensation,  and 
fidelity  bond  premiums  have  been  paid. 

11.  A  revision  has  been  made  which 
allows  FHA  to  require  an  annual  audit  of 
operation  in  lieu  of  other  management 
reports  in  certain  cases  for  public  body 
borrowers  whose  loans  are  secured  by 
general  obligations  or  assessments. 

12.  A  revision  has  been  made  which 
requires  flood  hazard  insurance  for  fa¬ 
cilities  located  in  flood  plains  when  such 
insurance  is  available  at  reasonable 
rates. 

13.  A  revision  has  been  made  to  change 
from  $2500,  to  $50,000,  the  amount  of  a 
procurement  contract  which  does  not  re¬ 
quire  formal  advertising  unless  otherwise 
required  by  state  or  local  law  or  regula¬ 
tions. 

14.  A  revision  has  been  made  to  provide 
for  OGC  approval  of  construction  con¬ 
tracts  which  do  not  follow  guide  formats 
previously  approved  by  FHA  and  that  all 
change  orders  be  approved  by  FHA. 

15.  A  revision  has  been  made  to  allow 
the  applicant  the  option  of  not  using 
bond  counsel  for  issues  of  $50,000  or  less 
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Tx-ith  prior  approval  of  PHA,  provided 
certain  conditions  are  met. 

16.  A  revision  has  been  made  which 
will  allow  payments  on  bonds  purchases 
by  niA  to  be  submitted  directly  to  the 
Finance  Office  by  the  borrower. 

Additional  comments  may  be  submit¬ 
ted  on  or  before  February  16,  1974,  and 
will  be  considered  for  incorporation  Into 
this  subpart.  These  additional  comments 
may  be  submitted  to  the  Deputy  Ad¬ 
ministrator  Comptroller,  Farmers  Home 
Administration,  United  States  Depart¬ 
ment  of  Agriculture,  Room  5007,  l^uth 
Building,  Washington,  D.C.  20250.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Deputy  Administrator  Comptroller  dur¬ 
ing  regular  business  hours  (8:15  a.m. 

4 : 45  p.m. ) .  The  amended  Subpart  A  reads 
as  follows: 

Subpart  A — Community  Facility  Loans 
Community  Facility  Loans 

Sec. 

1823.1  Gieneral. 

1823.2  Applicant  eligibility  and  priority. 

1823.3  Eligible  loan  purposes. 

1823.4  Facilities  for  public  use. 

1823.5  Rates  and  terms. 

1823.6  Security. 

1823.7  EcontMnic  feasibility  requirements. 

1823.8  Reserxe  requirements. 

1823.9  CJeneral  requirements. 

1823.10  Other  Federal,  State  and  local  re¬ 

quirements. 

1823.11  Professional  services  and  contracts 

related  to  the  facility. 

1823.12  Applying  for  FHA  loans. 

1823.13  Closing  loans  and  fund  delivery. 

1823.14  Borrower  accounting,  financial  re¬ 

porting,  auditing  and  bank 
accounts. 

1823.15  Closing  development  grants  ap¬ 

proval  under  previous  regulations. 

Community  PACiLrnEs — Planning,  Bidding, 
Contracting,  Constructing 

Sec. 

1823.21  Oeneral. 

1823.22  Technical  services. 

1823.23  Design  policies. 

1823.24  Water  purchase  contracts. 

1823.25  Contracts  to  treat  sewage. 

1823.26  Prellminarj’  engineering  and  archi¬ 

tectural  reports. 

1823.27  Construction  contract  forms. 

1823.28  Performing  construction. 

1823.29  Procurement,  bidding,  and  contract 

awards. 

1823.30  Preconstruction  conference. 

1823.31  Applicant/borrower  monitor  reports. 

1823.32  Resident  Inspection. 

1823.33  Change  in  develt^ment  plans. 

Information  Pertaining  to  Preparation  op 
Notes  or  Bonds  and  Bond  Transcript  Doc¬ 
uments  for  Public  Body  Applicants 

1823  41  Policies. 

1823.42  Bond  transcript  documents. 

1823.43  Interim  financing  from  commercial 

sources  during  construction  period 
for  loans  of  $50,000  or  more. 

1823.44  Permanent  Instruments  for  PHA 

loans  to  repay  interim  commercial 
financing. 

1823  45  Multiple  advances  of  FHA  funds  us¬ 
ing  permanent  Instruments. 

1823.46  Multiple  advances  of  FHA  funds  us¬ 

ing  temporary  debt  Instrument. 

1823.47  Minimum  bond  specifications. 

1823.48  Bidding  by  FHA. 

Authority. — 7  U.S.C.  1989;  Order  of  Sec. 
of  Agr.  38  FR  14944,  14948,  7  CFR  2.23;  Order 


of  Asst.  Sec.  Agr.  for  Rural  Development, 
38  FR  14944,  14952,  7  (7FR  2.70. 

Subpart  A — Community  Facility  Loans 
Community  Facility  Loans 
§  1823.1  General. 

These  §§  1823.1-1823.15  set  forth 
Farmers  Home  Administration  (FHA) 
policies  and  requirements  pertaining  to 
loans  for  community  facilities.  It  pro¬ 
vides  applicants  with  guidance  for  use  in 
proceeding  with  their  application.  FHA 
shall  cooperate  fully  with  appropriate 
State  agencies  in  the  making  of  loans  in  a 
manner  which  will  assure  maximum  sup¬ 
port  of  the  State’s  strategies  for  devel¬ 
opment  of  rural  areas.  State  and  sub¬ 
state  A-95  agencies  may  recommend 
priorities  for  applications.  FHA  will  fully 
consider  all  A-95  agency  review  com¬ 
ments  and  priority  recommendations  in 
selecting  applications  for  funding.  Appli¬ 
cants  will  find  additional  requirements 
and  guides  in  §§  1823.21-1823.33  and 
§§  1823.41-1823.48  of  this  subpart. 

§  1823.2  .Applicant  eligibility  and  pri¬ 
ority. 

Facilities  financed  by  FHA  shall  pri¬ 
marily  serve  rural  residents.  The  terms 
“rural”  and  “rural  area”  shall  not  in¬ 
clude  any  area  in  any  city  or  town 
having  a  population  In  excess  of  10,000 
inhabitants  according  to  the  latest  de¬ 
cennial  census  of  the  United  States. 

(a)  Applicants  eligible  for  loans  in¬ 
clude  but  are  not  limited  to  municipali¬ 
ties,  counties  and  other  political  sub¬ 
divisions  of  a  State,  such  as  districts  and 
authorities:  and  associations,  coopera¬ 
tives  and  corporations  operated  on  a  not- 
for-profit  basis,  Indian  tribes  on  Federal 
and  State  reservations  and  other  Fed¬ 
erally  recognized  Indian  tribes,  and  ex¬ 
isting  private  corporations  even  though 
organized  under  the  general  profit  cor¬ 
poration  laws  may  come  within  this  defi¬ 
nition  if  it  actually  will  be  operated  on 
a  not-for-profit  basis  under  such  charter, 
bylaws,  mortgage,  or  supplementary 
agreement  provisions  as  may  be  required 
as  a  condition  of  loan  approval,  which 
are  unable  to  finance  the  proposed  proj¬ 
ect  from  its  own  resources  or  through 
commercial  credit  at  reasonable  rates 
and  terms;  and  have  or  will  have  the 
legal  authority  necessary  for  construct¬ 
ing,  operating,  and  maintaining  the  pro¬ 
posed  facility  or  service  and  for  obtain¬ 
ing,  giving  security  for,  and  repaying  the 
proposed  loan. 

(1)  Preference  for  available  loan 
funds  will  normally  be  given  to  public 
bodies.  Where  this  is  not  practicable: 

(i)  Loans  for  facilities  providing  a 
utility  type  service  such  as  water  and 
sewer  systems,  fire  and  rescue,  natural 
gas  distribution  systems,  cable  TV  and 
the  like  may  be  made  to  other  than  pub¬ 
lic  body  t3T>e  organizations. 

(ii)  Loans  for  social,  cultural,  recrea¬ 
tional  facilities,  and  the  like  may  be 
made  to  other  than  public  body  type  or¬ 
ganizations  when  (A)  such  facilities  are 
fully  available  to  the  public,  (B)  it  is  not 
practicable  for  the  public  entity  they 
serve  to  finance  them,  and  (C)  the  ap¬ 


plicant  has  a  firm  source  of  repayment 
other  than  and  in  addition  to  the  reve¬ 
nue  generated  by  the  facility,  which  is 
evidenced  by  bonafide  agreements  that 
have  permanency  for  the  life  of  the  loan. 

(2)  Loans  shall  not  be  made  for  com¬ 
munity  electric  or  telephone  systems: 
however,  this  does  not  preclude  an  ap¬ 
plication  for  such  a  loan  from  the  Rural 
Electrification  Administration  to  be  made 
by  it  under  this  section  when  the  findings 
required  by  7  U.S.C.  1983  can  be  made. 

(b)  In  selecting  projects,  FHA  shall 
give  due  consideration  to  State  devel¬ 
opment  strategies,  clearinghouse  com¬ 
ments  and  priority  recommendations  and 
assign  priorities  in  accordance  with  the 
following: 

(1)  Water  and  sewer  system  applica¬ 
tions  from  any  municipality  or  other  pub¬ 
lic  agency  (including  an  Indian  tribe  on 
a  Federal  or  State  reservation  or  other 
Federally  recognized  Indian  tribal  group) 
in  a  rural  community  having  a  popula¬ 
tion  not  in  excess  of  5,500,  having  an  in¬ 
adequate  water  or  sewer  system. 

(2)  Those  projects  which  will  enlarge, 
extend,  or  otherwise  modify  existing  faci¬ 
lities  to  provide  service  to  additional 
rural  residents. 

(3)  Those  projects  which  Involve  the 
merging  of  ownership,  management,  and 
opieration  of  smaller  facilities  thereby 
providing  for  more  efficient  management 
and  economical  service  to  more  rural 
communities  and  residents  and  more 
orderly  development  of  the  rural  area 
In  which  the  facilities  are  located.  < 

§182.3.3  Eligible  loan  purposes. 

Funds  may  be  used: 

(a)  To  construct,  enlarge,  extend,  or 
otherwise  Improve  community  water, 
sanitary  sewerage,  solid  waste  disposal, 
and  storm  waste  water  disposal  facilities. 

(b)  To  construct,  enlarge,  extend,  or 
otherwise  improve  community  facilities 
providing  essential  service  to  rural  resi¬ 
dents.  Such  facilities  include  but  are  not 
limited  to  those  providing  or  supporting 
overall  community  development  such  as 
fire  and  rescue  services;  transportation; 
traffic  control:  community,  social,  cul¬ 
tural,  and  recreational  benefits;  indus¬ 
trial  and  business  development. 

(c)  For  items  relating  to  those  facili¬ 
ties  in  paragraphs  (a)  and  (b)  of  this 
section  as  follows: 

(1)  Fees,  services,  and  costs  such  as 
legal,  engineering,  fiscal  advisory,  re¬ 
cording,  planning,  establishing,  or  ac¬ 
quiring  rights  through  appropriation 
permit,  agreement  or  condemnation.  Fees 
for  “loan  finding”  are  not  an  eligible 
cost  item. 

(2)  Paying  interest  installments  in 
connection  with  loans  to  be  repaid  from 
facility  revenue  when  such  installments 
cannot  be  deferred  until  such  time  as  the 
facility  is  generating  sufficient  revenue 
to  be  self  supporting.  Ordinarily,  this 
will  be  limited  to  an  amount  sufficient 
to  pay  not  more  than  3  years  interest 
after  the  estimated  loan  closing  date. 
Funds  may  be  included  for  interest  in¬ 
stallments  for  loans  secured  by  general 
obligation  bonds  through  the  period 
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when  taxes  are  available  for  payment, 
ordinarily  not  to  exceed  two  years. 

(3)  Purchase  existing  facilities  when 
it  is  determined  that  the  purchase  is 
necessary  to  provide  efiBcient  service 
through  a  community  owned  and  op¬ 
erated  facility,  and  a  satisfactory  agree¬ 
ment  between  buyer  and  seller  is  reached 
and  receives  FHA  concurrence. 

(4)  Construct  buildings  and  works  of 
modest  design,  size,  and  cost,  essential  to 
the  successful  operation  or  protection  of 
authorized  community  facilities  and  sec¬ 
ondary  facilities  such  as  gas  or  electric 
service  lines  to  convey  fuel  or  energy  for, 
or  utilities  for,  primary  facilities. 

(5)  Construct  or  relocate  roads, 
bridges,  utilities,  fences,  and  other  pub¬ 
lic  or  private  improvements. 

(6)  Acquire  interest  in  land,  and  rights 
such  as  water  rights,  leases,  permits, 
rights-of-way,  and  other  evidence  of 
land  or  water  control  which  are  necessary 
for  development  of  the  facility. 

(7)  Pm-chase  or  rent  equipment  neces¬ 
sary  to  install,  maintain,  extend,  protect, 
operate  or  utilize  facilities. 

(8)  Initial  operating  expenses  for  a 
period  ordinarily  not  exceeding  one  year 
when  the  borrower  is  unable  to  pay  such 
expenses. 

(9)  Refinancing  debts  incurred  by  or 
on  behalf  of  a  community  prior  to  an 
application  for  a  loan  when  all  of  the 
following  conditions  exist. 

(I)  TTie  debts  were  Incurred  for  the 
facility  or  part  thereof  for  service  to  be 
installed  of  Improved  with  the  loan. 

(II)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  debt  so  that  a  sound 
basis  will  exist  for  making  a  loan. 

(10)  Paying  obligations  for  construc¬ 
tion  incurred  before  loan  approval.  Con¬ 
struction  work  should  not  be  started  and 
obligations  for  such  work  or  materials 
should  not  be  Incurred  before  Uie  loan 
is  approved.  However,  if  there  are  com- 
F>elling  reasons  for  proceeding  with  con¬ 
struction  before  loan  approval,  appli¬ 
cants  may  request  PHA  approval  to  pay 
such  obligations.  If  upon  receipt  of  such 
request  FHA  determines  that: 

(i)  A  necessity  exists  for  Inciuring 
obligations  before  loan  approval; 

(11)  The  obligations  will  be  incurred 
for  authorized  loan  purposes; 

(Hi)  Contract  documents  have  been  ap¬ 
proved  by  FHA; 

(iv)  The  applicant  has  the  legal  au¬ 
thority  to  incur  the  obligations  at  the 
time  proposed,  and  payment  of  the  debts 
will  remove  any  basis  for  any  me¬ 
chanic’s,  materialmen’s,  or  other  liens 
that  may  attach  to  the  security  prop¬ 
erty,  FHA  may  authorize  payment  of 
such  obligations  at  the  time  of  loan 
closing.  FHA’s  authorization  to  pay  such 
obligations  however,  is  on  the  condition 
that  it  is  not  committed  to  make  the 
loan;  it  assumes  no  responsibility  for 
any  obligations  incurred  by  the  appli¬ 
cant;  and  the  applicant  must  subse¬ 
quently  meet  all  loan  approval  require¬ 
ments.  The  applicant  request  and  FHA 
authorization  for  paying  such  obliga¬ 
tions  shall  be  written. 
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(11)  FHA  loan  funds  may  be  used  in 
connection  with  funds  provided  by  the 
applicant  or  from  other  sources.  FHA 
loan  funds  may  also  be  used  to  finance 
that  portion  of  a  project  serving  rural 
areas  when  the  project  is  to  serve  both 
rural  and  urban  areas.  Since  “matching 
funds’’  are  not  a  requirement  for  FHA 
loans,  shared  revenues  may  be  used  with 
such  loans  for  project  construction.  Ap¬ 
plicants  expecting  funds  from  other 
agencies  for  use  in  completing  projects 
being  partially  financed  with  FHA  fimds 
will  present  evidence  that  funds  from 
such  other  agencies  will  be  available  at 
the  time  needed  for  construction  of  the 
project  before  closing  the  FHA  loan. 

§  1823.4  Facilities  for  public  use. 

All  facilities  financed  under  the  pro¬ 
visions  of  this  subpart  shall  be  for  public 
use. 

(a)  Facilities  providing  a  utility  type 
service  such  as  water  and  waste  disposal 
will  be  installed  so  as  to  afford  service  to 
all  users  living  within  the  area  which 
logically  should  be  served  by  the  central 
system  imless  State  or  local  law  or 
ordinance  precludes  such  service. 

(b)  In  no  case  will  boundaries  for  the 
proposed  service  area  be  chosen  in  such 
a  way  that  any  user  or  area  will  be  ex¬ 
cluded  because  of  race,  color,  or  national 
origin. 

(c)  This  does  not  preclude  financing 
or  construction  of : 

(1)  Projects  in  phases  when  it  is  not 
practical  to  finance  or  construct  the 
entire  project  at  one  time,  and 

(2)  Facilities  where  it  is  not  econom¬ 
ically  feasible  to  serve  the  entire  area 
provided  economic  feasibility  is  deter¬ 
mined  on  the  basis  of  the  entire  system, 
not  by  considering  the  cost  of  separate 
extensions  to  or  parts  thereof ;  the  appli¬ 
cant  publicly  announces  a  plan  for  ex¬ 
tending  service  to  areas  not  initially 
receiving  service  from  the  system;  and 
those  families  living  in  the  areas  not  to 
be  initially  served  receive  written  notice 
from  the  applicant  that  service  will  not 
be  provided  imtil  such  time  as  it  is  eco¬ 
nomically  feasible  to  do  so. 

(3)  Extensions  to  serve  industrial 
areas  when  service  is  made  available  to 
users  located  along  the  extension. 

(d)  The  applicant  will  be  required  to 
notify  each  potential  iiser  of  the  avail¬ 
ability  of  the  service. 

(1)  If  a  mandatory  hookup  ordinance 
will  be  adopted,  the  required  bond  ordi¬ 
nance  or  resolution  advertisement  will  be 
considered  adequate  notification. 

(2)  When  any  portion  of  the  income 
will  be  derived  from  user  fees  and  a  man¬ 
datory  hookup  ordinance  will  not  be 
adopted,  each  potential  user  will  be 
afforded  an  opportunity  to  request  serv¬ 
ice  by  signing  a  Users  Agreement.  Those 
declining  service  will  be  afforded  an  op¬ 
portunity  to  sign  a  statement  to  such 
effect.  FHA  has  guides  available  for  these 
purposes  in  all  FHA  offices. 

§  1823.5  Rates  and  terms. 

(a)  Loans  will  bear  interest  at  the  rate 
of  5  percent  on  the  unpaid  principal 
balance. 
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(b)  Loans  will  ordinarily  be  scheduled 
for  repayment  on  terms  similar  to  those 
used  in  the  State  for  financing  such  facil¬ 
ities  but  in  no  case  shall  they  exceed  40 
years  from  the  date  of  the  note(s)  or 
bond(s)  or  the  life  of  the  facility  which¬ 
ever  is  less. 

(1)  Payment  date. — Insofar  as  loan 
payments  are  consistent  with  income 
availability,  applicable  State  statutes, 
and  commercial  customs  in  the  prepara¬ 
tion  of  bonds,  they  should  be  scheduled 
on  a  monthly  basis.  If  legally  i>ermissible 
and  income  is  available  on  a  monthly 
basis,  bonds  calling  for  payments  on  an 
annual  or  semiannual  basis  shall  be  sup¬ 
plemented  with  an  agreement  providing 
for  monthly  payments  so  long  as  they 
are  held  or  insured  by  FHA.  Such  agree¬ 
ments  will  be  accomplished  not  later 
than  the  time  of  loan  closing.  Where  the 
evidence  of  indebtedness  requires 
monthly  payments,  such  payments  will 
be  scheduled  beginning  with  the  first  day 
of  the  month  following  loan  closing  or 
the  end  of  any  approved  deferment 
period.  In  those  cases  where  evidence 
of  indebtedness  calls  for  annual  or  semi¬ 
annual  payments,  they  will  be  scheduled 
beginning  with  the  first  day  of  the  sixth 
or  twelfth  month,  respectively,  foUowing 
the  day  of  loan  closing  or  the  end  of  any 
approved  deferment  period.  Payments 
should  be  submitted  to  the  FHA  Finance 
Office  by  the  borrower. 

(2)  If  the  borrower  will  be  retiring 
other  debts  represented  by  bonds  or 
notes,  the  repayment  on  such  bonds  may 
be  considered  in  developing  the  repay¬ 
ment  schedule  for  the  FHA  loan. 

(3)  Principal  payments  may  be  de¬ 
ferred  in  whole  or  in  part  for  a  period  not 
to  exceed  the  end  of  the  third  full 
calendar  year  after  the  estimated  date  of 
loan  closing.  Deferments  of  prlnciF>al  will 
not  be  iised  to: 

(i)  Postpone  the  levying  of  taxes  or 
assessments. 

(ii)  Delay  the  collection  of  the  full 
rates  which  the  borrower  has  agreed  to 
charge  users  for  its  services  as  soon  as 
major  benefits  or  the  improvements  are 
available  to  those  users. 

(iii)  Create  reserves  for  normal  opera¬ 
tion  and  maintenance. 

(iv)  Make  any  capital  improvemepts 
except  those  approved  by  FHA  deter¬ 
mined  to  be  essential  to  the  repayment 
of  the  loan  or  to  the  obtaining  of  ade¬ 
quate  security  therefor. 

(V)  Accelerate  the  payment  of  other 
debts. 

§  1823.6  ScM'urity. 

Loans  will  be  secured  in  a  manner 
which  will  adequately  protect  the  inter¬ 
est  of  FHA  during  the  repayment  period 
of  the  loan.  Specific  requirements  for 
security  for  each  loan  will  be  included 
in  a  letter  of  conditions. 

(a)  Other -than-puhlic  bodies. — Ordi¬ 
narily,  security  will  consist  of  an  assign¬ 
ment  of  corporation  revenues  or  a  mort¬ 
gage  on  the  corporation’s  real  property 
and  a  security  interest  in  its  personal 
assets  or  a  combination  thereof. 
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(1)  Assignments  of  borrower  Income 
will  be  taken  and  perfected  by  filing,  if 
legally  permissible. 

<2)  A  lien  wdll  be  taken  on  the  interest 
of  the  applicant  in  all  land,  easements, 
rights-of-way,  water  rights,  and  similar 
property  rights,  including  leasehold  in¬ 
terest.  used,  or  to  be  used  in  connection 
with  the  facility  whether  owned  at  the 
time  the  loan  is  approved  or  acquired 
with  loan  funds.  In  unusual  circum¬ 
stances  where  it  is  not  feasible  to  obtain 
a  lien  on  such  land  rights  (such  as  land 
rights  obtained  from  Federal  or  local 
Government  agencies,  and  from  rail¬ 
roads)  and  the  FHA  State  Director  de¬ 
termines  that  the  interest  of  FHA  other¬ 
wise  is  secured  adequately,  the  lien  re¬ 
quirement  may  be  omitted  as  to  such 
land  rights.  In  those  Instances  where 
such  property  rights  have  not  been  le- 
gaUy  prelected,  it  will  be  the  responsi¬ 
bility  of  the  applicant  to  obtain  and 
record  such  releases,  consents,  subordina¬ 
tions  to  such  property  rights  from  hold¬ 
ers  of  outstanding  liens,  or  other  instru¬ 
ments,  as  it  determines,  with  the  advice 
of  its  attorney,  are  necessary  for  the  con¬ 
struction,  operation,  and  maintenance 
of  the  facility. 

<i)  When  the  loan  is  approved  for  the 
acquisition  of  real  property  subject  to 
an  outstanding  lien  indebtedness,  the 
next  highest  priority  lien  obtainable  will 
be  taken. 

(ii)  When  easements,  rights-of-way, 
or  leases  only  are  obtainable  on  sites  for 
structures  such  as  reservoirs  and  pump¬ 
ing  stations,  release,  consents,  or  sub¬ 
ordination  may  be  required  by  FHA. 

(3)  Other  security.  Promissory  notes 
from  Individuals,  stock  or  membership 
subscription  agreements,  individusil 
member’s  liability  agreements,  or  other 
evidences  of  debt,  as  well  as  mortgages 
or  other  security  instruments  encumber¬ 
ing  the  private  property  of  members  of 
the  association  may  be  pledged  or  as¬ 
signed  to  FHA  as  additional  security  in 
any  case  in  which  the  interest  of  FHA 
will  not  be  otherwise  adequately  pro¬ 
tected. 

(4)  Loans  to  incorporated  fire  depart¬ 
ments  may  be  secured  through  assign¬ 
ments  of  assured  income  from  sources 
such  as  insxirance  premium  rebates,  or 
commitments  from  counties,  towmships, 
or  municipalities. 

(b)  Public  bodies. — Loans  to  such  bor¬ 
rowers  will  be  evidenced  by  notes,  bonds, 
warrants,  or  other  contractual  obliga¬ 
tions  as  may  be  authorized  by  relevant 
State  statutes  and  by  borrowers’  docu¬ 
ments.  or  resolutions,  and  ordinances. 

( 1 )  Loans  to  borrowers  operating  util¬ 
ity  type  facilities  such  as  water  and 
sew’er  systems  may  be  secured  by: 

(1)  The  full  faith  and  credit  of  the 
borrow^er  where  the  debt  is  evidenced  by 
general  obligation  bonds. 

(ii)  Pledges  of  taxes  or  assessments. 

( iii )  Pledges  of  facility  revenue. 

(iv)  Liens  on  real  and  personal  prop¬ 
erty  where  such  liens  are  permitted  by 
State  law. 

(2)  Loans  for  solid  waste  projects  may 
be  secured  by  bonds  pledging  solid  waste 
disposal  revenue  only  when  the  revenue 


pledged  includes  those  from  the  solid 
waste  project  plus  revenue  from  other 
facilities  of  the  applicant  with  tie-in  en¬ 
forcement  rights,  or  by  the  taxing  power 
of  participating  local  governments. 

(3)  Loans  for  other  community  facili¬ 
ties  will  be  secured  by  general  obligation 
bonds,  assessments,  bonds  which  pledge 
other  taxes,  or  bonds  pledging  revenues 
of  the  facility  being  financed  if  such 
bonds  provide  for  the  mandatory  levy 
and  collection  of  general  obligation  taxes 
if  revenues  are  insufficient  to  properly 
operate  and  maintain  the  facility  and 
retire  the  loan. 

(4)  Industrial  revenue  bonds:  When 
loans  are  to  be  secured  by  industrial  rev¬ 
enue  bonds,  and  in  the  absence  of  any 
statutory  right  to  use  general  obligation 
taxes  in  event  of  revenue  failure,  appli¬ 
cants  are  required  to  have  leases,  con¬ 
tracts,  or  other  such  agreements  with 
facility  tenants  which  assure  income  suf¬ 
ficient  for  debt  service  for  the  life  of  the 
loan  prior  to  loan  closing  or  the  construc¬ 
tion  start  whichever  shall  occur  first. 

(c)  Public  bodies  and  other  than  pub¬ 
lic  bodies. — (1)  Title  for  right-of-way  or 
easement. — When  a  lien  will  be  taken  on 
a  site  for  structures  such  as  a  reservoir 
or  pumping  station,  and  the  applicant  is 
able  to  obtain  only  a  right-of-way  or 
easement  on  such  site  rather  than  a  fee 
simple  title,  the  appUcant  will  furnish  a 
title  report  thereon  by  the  applicant’s  at¬ 
torney  showing  the  ownership  of  the  land 
and  all  mortgages  or  other  hens,  defects, 
or  encumbrances,  if  any.  Consents,  re¬ 
leases.  or  subordinations  will  be  obtained 
from  the  holders  of  outstanding  liens  or 
mortgages  as  may  be  necessary  to  give 
FHA  the  required  security.  The  appli¬ 
cant  will  take  such  title  clearance  steps 
as  may  be  required  by  FHA. 

(2)  Water  rights. — When  an  assign¬ 
ment  w'ill  be  taken  on  water  rights 
owned  or  to  be  acquired  by  the  applicant 
the  following  will  be  furnished  as  ap¬ 
plicable: 

(i)  A  statement  by  the  applicant’s  at¬ 
torney  regarding  the  nature  of  the  water 
right  owned  or  to  be  acquired  by  the  ap¬ 
plicant  (conveyance  of  title,  appropri¬ 
ation  and  decree,  application  and  per¬ 
mit,  public  notice  and  appropriation  and 
use  ,  and  so  forth) . 

(ii)  A  copy  of  any  contract  with 
another  company  or  municipality  to 
supply  water  or  stock  certificates  in 
another  company  representing  right  to 
receive  water. 

§  1823.7  Economic  fcaHibilily  re4|iiirc- 
nient«. 

All  projects  financed  under  the  provi¬ 
sions  of  this  Subpart  must  be  based  on 
taxes,  assessments,  revenues,  fees,  or 
other  satisfactory  sources  in  an  amount 
sufficient  to  provide  for  facility  opera¬ 
tion  and  maintenance,  a  reasonable  re¬ 
serve,  and  debt  payment. 

(a)  Applicants  for  loans  for  service 
type  utility  facilities  dependent  on  user 
fees  for  debt  payment  shall  base  their 
income  and  expense  forecast  on  realistic 
user  estimates  in  accordance  with  the 
following: 

(1)  In  estimating  the  number  of  users 
and  establishing  rates  or  fees  on  which 


the  loan  will  be  based  for  new  systems 
and  for  extensions  to  existing  systems, 
consideration  should  be  given  to  the 
following: 

(1)  An  estimated  number  of  maximum 
Initial  users  should  not  be  used  when 
setting  user  fees  and  rates  since  it  may 
be  several  years  before  all  residents  in 
the  community  will  need  the  services 
provided  by  the  system.  In  establishing 
rates  a  realistic  number  of  Initial  users 
should  be  employed. 

(ii)  User  agreements  from  vacant  lot 
owners  will  not  be  considered  when  de¬ 
termining  feasibility.  Income  from  these 
sources  will  be  considered  only  as  extra 
income. 

(2)  In  order  to  establish  realistic  user 
estimates,  the  following  are  required: 

(i)  Meaningful  potential  user  cash 
contribution.  Contributions  shall  be  high 
enough  to  indicate  sincere  interest  on  the 
part  of  the  potential  user  but  not  so  high 
as  to  preclude  service  to  low-income 
families.  Contributions  ordinarily  shall 
be  an  amount  approximating  one  year’s 
minimum  use  fees  and  shall  be  paid  in 
full  before  loan  closing.  User  cash  contri¬ 
butions  are  required  except  for  users 
presently  receiving  service  when  user 
agreements  above  are  not  required,  or  in 
those  cases  where  FHA  determines  that 
users  cannot  make  a  cash  contribution. 

(ii)  Except  for  users  presently  receiv¬ 
ing  service  an  enforceable  user  agree¬ 
ment  with  a  penalty  clause  is  required 
imless  State  statutes  or  local  ordinances 
require  mandatory  use  of  the  system  and 
the  applicant  agrees  in  writing  to  enforce 
such  statutes  or  ordinances,  or  an  excep¬ 
tion  is  otherwise  approved  by  FHA. 

(3)  User  connection  program:  In  those 
cases  where  all  or  a  part  of  the  borrow¬ 
er’s  debt  payment  ability  revenues  will 
come  from  user  fees,  applicants  must 
provide  a  positive  program  to  encourage 
connection  by  all  users  as  soon  as  serv¬ 
ice  is  available  for  review  and  approval 
by  FHA  before  loan  closing.  Such  a  pro¬ 
gram  shall  include: 

(1)  An  aggressive  information  program 
to  be  carried  out  during  the  construction 
period.  The  borrower  should  send  writ¬ 
ten  notification  to  all  signed  users  at 
least  three  weeks  in  advance  of  the  date 
service  will  be  available,  stating  the  date 
users  will  be  expected  to  have  their  con¬ 
nections  completed,  and  the  date  user 
charges  will  begin. 

(ii)  Positive  steps  to  assure  that  in¬ 
stallation  services  will  be  available.  These 
may  be  provided  by  the  contractor  instal¬ 
ling  the  system,  local  plumbing  compan¬ 
ies,  or  local  contractors. 

(iii)  Aggressive  action  to  see  that  all 
signed  users  can  finance  their  connec¬ 
tions.  This  might  require  collection  of 
sufficient  user  contributions  to  finance 
connections.  Extreme  cases  might  neces¬ 
sitate  additional  loan  funds  for  this  pur¬ 
pose;  however,  loan  fimds  should  be  used 
only  when  absolutely  necessary  and  when 
approved  by  FHA  prior  to  loan  Closing. 

(b)  Facilities  for  new  or  developing 
communities  or  areas:  Private  develop¬ 
ers  are  normally  expected  to  provide  es¬ 
sential  community  facilities  In  new  or 
developing  areas  and  such  facilities  shall 
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be  installed  In  compliance  with  appro¬ 
priate  State  statutes  and  regulations. 
FHA  financing  will  be  considered  in  such 
cases  when  failure  to  complete  develop¬ 
ment  would  result  in  an  adverse  eco¬ 
nomic  condition  for  the  rural  area  (not 
the  community  being  developed) ;  the 
proposal  is  necessary  to  the  success  of 
an  area  development  plan;  and  loan  re¬ 
payment  can  be  assured  by: 

(1)  The  applicant  alrea<h^  having  suf¬ 
ficient  assured  revenues  to  repay  the 
loan;  or 

(2)  Developers  providing  a  bonded 
guarantee  of  sufficient  Income  to  meet 
expenses  attributable  to  the  area  in 
question  imtil  a  sufficient  number  of  the 
building  sites  are  occupied  and  con¬ 
nected  to  the  facility  to  provide  enough 
revenue  to  meet  operating,  revenue,  and 
debt  service  requirements;  or 

(3)  Developers  paying  cash  for  the  in¬ 
creased  capital  cost  and  any  increased 
operating  expenses  until  the  developing 
area  will  support  the  increased  costs. 

§  182.3.8  Reserve  requirements. 

Provision  for  the  accumulation  of 
necessary  reserves  over  a  reasonable 
period  of  time  will  be  included  in  the 
loan  documents  and  in  assessments,  tax 
levies,  or  rates  charged  for  services.  In 
those  cases  where  statutes  providing  for 
extinguishing  assessments  liens  of  public 
bodies  when  properties  subject  to  such 
liens  are  sold  for  delinquent  State  or 
local  taxes,  special  reserves  will  be 
established  and  maintained  for  the 
protection  of  the  borrower’s  lien  of 
assessment. 

(a)  General  obligation  or  special  as¬ 
sessment  bonds. — Ordinarily,  the  re¬ 
quirements  for  reserves  will  be  considered 
to  have  been  met  if  general  obligation  or 
other  bonds  which  pledge  the  full  fai^ 
and  credit  of  the  political  subdivision  are 
used,  or  special  assessment  bonds  are 
used,  and  if  such  bonds  provide  for  the 
annual  collection  of  sufficient  taxes  or 
assessments  to  cover  debt  service,  opei*a- 
tion  and  maintenance,  and  a  reasonable 
amount  for  emergencies  and  to  offset  the 
possible  nonp>ayment  of  taxes  or  assess¬ 
ments  by  a  percentage  of  the  property 
owners,  or  a  statutory  method  is  provided 
to  prevent  the  Incurrence  of  a  deficiency, 

(b)  Revenue  bonds. — Each  borrower 
will  be  required  to  establish  and  maintain 
reserves  sufficient  to  assure  that  loan 
Installments  will  be  paid  on  time,  to  pay 
for  emergency  maintenance,  and  for  ex¬ 
tensions  to  facilities.  It  is  expected  that 
borrowers  issuing  bonds  pledging  facility 
revenues  as  security  will  ordinarily  plan 
their  reserve  program  to  provide  for  a 
total  reserve  in  amount  equal,  at  least,  to 
one  average  loan  installment.  It  is  ailso 
expected  that  ordinarily  such  reserve  will 
be  accumulated  at  the  rate  of  at  least 
one-tenth  of  the  total  each  year  until 
the  desired  level  is  reached. 

§  1823.9  Conrral  requirements. 

(a)  Planning,  bidding,  contracting, 
constructing. — See  §§  1823.21  to  1823.33 
of  this  subpart. 

(b)  Insurance  and  bonding. — Prop¬ 
erty  insurance,  workmen’s  compensa- 
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tion  insurance,  liability  insurance,  and 
fidelity  bond  requirements  will  not  nor¬ 
mally  be  over  and  above  those  proposed 
by  the  borrower  provided  the  coverage 
is  found  to  be  adequate,  and  in  accord¬ 
ance  with  the  follot^ng : 

(1)  Property  insurance. — Fire  and  ex¬ 
tended  coverage  may  be  required  on  all 
abovegroimd  structures,  including  bor¬ 
rower-owned  equipment  and  machin¬ 
ery  housed  therein,  usually  in  the 
amoimt  of  their  value.  This  does  not 
apply  to  water  reservoirs,  standpipes, 
elevated  tanks,  and  other  noncombus¬ 
tible  materials  used  in  treatment  plants, 
clearwells,  clarification  units,  filters,  and 
the  like.  Where  lift  stations  are  properly 
ventilated,  property  insurance  is  not  re¬ 
quired  except  for  the  value  of  the  pump¬ 
ing  equipment  and  electrical  equipment 
therein. 

(2)  Workmen’s  compensation. — The 
borrower  will  carry  suitable  workmen’s 
compensation  insurance  for  all  of  its 
employees  in  accordance  with  applica¬ 
ble  State  laws. 

(3)  Liability  and  property  damage  in¬ 
surance. — Requirements  for  liability  in¬ 
surance  will  be  carefully  and  thoroughly 
considered  in  connection  with  each  proj¬ 
ect  financed.  Public  liability  and  property 
damage  insurance  amounts  will  be  es¬ 
tablished  accordingly.  If  the  borrower 
owns  trucks,  tractors,  or  other  vehicles 
that  are  driven  over  public  highways, 
public  liability  and  property  damage  in¬ 
surance  will  be  required. 

(c)  Fidelity  bonds. — The  borrower  will 
provide  fidelity  bond  coverage  for  the 
positions  of  officials  entrusted  with  the 
receipt  and  disbursement  of  its  funds  and 
the  custody  of  valuable  property.  The 
amoimt  of  the  bond  will  be  at  least  equal 
to  the  maximum  amount  of  money  that 
the  borrower  will  have  on  hand  at  any 
one  time  exclusive  of  loan  funds  deposi¬ 
ted  in  a  supervised  bank  account.  Un¬ 
less  prohibited  by  State  law,  the  United 
States  will  be  named  as  co-obligee  in 
the  bond.  Corporate  fidelity  bonds  will 
be  obtained  except  that  in  unusual  cir¬ 
cumstances  FHA  may  give  prior  ap¬ 
proval  to  cash  bonds.  Form  FHA  440- 
24,  “Position  Fidelity  Schedule  Bond,’’ 
may  be  used. 

(d)  Purchasing  land  rights,  and  exist¬ 
ing  facilities. — Applicants  are  required 
to  assure  that  prices  paid  for  land,  rights, 
and  facilities  are  reasonable  and  fair. 
FHA  may  require  an  appraisal  by  an 
independent  appraiser,  or  appraise  the 
property  itself. 

(e)  Notes  and  bonds. — Notes  and 
bonds  will  be  completed  on  the  date  of 
loan  closing  except  for  the  entry  of  sub¬ 
sequent  multiple  advances  where  appli¬ 
cable.  The  amount  of  each  note  or 
bond  will  be  in  multiples  of  $100. 

(1)  Form  FHA  440-22,  “Promissory 
Note  (Association  or  Organization),’’ 
will  ordinarily  be  used  for  loans  to  non¬ 
public  bodies. 

(2)  Sections  1823.41  to  1823.48  of  this 
subpart,  contain  instructions  for  prepa¬ 
ration  of  notes  and  bonds  evidencing 
Indebtedness  of  public  bodies. 

(f)  Environmental  impact  state¬ 
ments. — ^The  need  for  an  environmental 
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impact  statement  will  be  determined  by 
FHA.  The  applicant  will  provide  any  in¬ 
formation  required. 

§  1823.10  Other  Federal,  Stale  and  loeal 
requirements. 

Each  application  shall  contain  the 
comments,  necessary  certifications  and 
recommendations  of  appropriate  regula¬ 
tory  or  other  agency  or  institution  hav¬ 
ing  expertise  in  the  planning,  operation 
and  management  of  similar  facilities. 
Proposals  for  facilities  financed  in  whole 
or  in  part  with  FHA  loans  will  be  coordi¬ 
nated  with  appropriate  Federal,  State, 
and  local  agencies  in  accordance  with 
the  following: 

(a)  Compliance  with  special  laws  and 
regulations. — Applicants  will  be  required 
to  comply  with  Federal,  State,  and  local 
laws  and  any  regulatory  commission  rules 
and  regulations  pertaining  to: 

(1)  Organization  of  the  applicant  and 
its  authority  to  construct,  operate,  and 
maintain  the  proposed  faculties; 

(2)  Borrowing  money,  giving  security 
therefor,  and  raising  revenues  for  the  re¬ 
payment  thereof: 

(3)  Land  use  zoning; 

and  with  the  foUowing  unless  an  excep¬ 
tion  is  granted  by  FHA; 

(4)  Health  and  sanitation  standards; 

(5)  Design  and  installation  standards. 

(b)  State  Pollution  Control  or  Envi¬ 
ronmental  Protection  Agency  stand¬ 
ards. — Water  and  waste  disposal  facili¬ 
ties  will  be  designed,  installed,  and  oper¬ 
ated  in  such  manner  that  they  will  not 
result  in  the  pollution  of  water  in  the 
State  in  excess  of  established  standards 
and  that  any  effluent  will  conform  with 
appropriate  State  and  Federal  Water 
Pollution  Control  Standards. 

(c)  Consistency  with  other  develop¬ 
ment  plans. — FHA  financed  facilities  wUl 
not  be  inconsistent  with  any  development 
plans  of  State,  multijurisdictional  area, 
counties,  or  municipalities  in  which  the 
proposed  project  is  located. 

(d)  State  agency  regulating  water 
rights. — Each  FlIA  financed  facility  will 
be  in  compliance  with  appropriate  State 
agency  regulations  which  have  control 
of  the  appropriation,  diversion,  storage 
and  use  of  water  and  disposal  of  excess 
water.  All  of  the  rights  of  any  landown¬ 
ers,  appropriators,  or  users  of  water 
from  any  source  will  be  fully  honored  in 
aU  respects  as  they  may  be  affected  by 
facilities  to  be  Installed. 

(e)  National  historic  preservation. — 
All  projects  wUl  be  in  compliance  with 
the  provisions  of  the  National  Historic 
Preservation  Act  of  1966  pursuant  to  7 
CFR  1890r. 

(f)  Civil  Rights  Act  of  1964. — All  bor¬ 
rowers  are  subject  to,  and  faculties  must 
be  operated  in  accordance  with.  Title  VI 
of  the  Civil  Rights  Act  of  1964  pursuant 
to  7Cmt  1816. 

§  182.3.11  Profe.osional  services  and  con¬ 
tracts  related  to  the  facility. 

(a)  Professional  services:  Applicants 
will  be  responsible  for  providing  the 
services  necessary  to  plan  projects  in¬ 
cluding  design  of  facilities,  preparation 
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of  cost  and  income  estimates,  develop¬ 
ment  of  proposals  for  organization  and 
financing,  and  overall  operation  and 
maintenance  of  the  facility.  Professional 
services  of  the  following  may  be  neces¬ 
sary;  engineer,  architect,  attorney,  bond 
counsel,  accountant,  auditor  as  defined 
in  §  1823.14(e)  (3)  (i>,  and  financial  ad¬ 
visory  or  fiscal  agent  (if  desired  by  api^- 
cant' .  Contracts  or  other  forms  of  agree¬ 
ment  between  the  applicant  and  its  pro¬ 
fessional  and  technical  representatives 
are  required  and  are  subject  to  FHA  con¬ 
currence.  Form  FHA  442-19,  “Agreement 
for  Engineering  Services,”  may  be  used 
when  appropriate.  Guide  14  may  be  i^d 
in  the  preparation  of  the  legal  services 
agreement. 

(b)  Contracts  for  other  services:  Con¬ 
tracts  or  other  forms  of  agreements  for 
other  services  including  management, 
operation,  and  maintenance  will  be  de¬ 
veloped  by  the  applicant  and  presented 
to  FHA  for  review  and  approval. 

(c)  Fees  provided  for  in  contracts  or 
agreements  required  by  paragraphs  (a) 
and  (b)  of  this  section  shall  be  reason¬ 
able.  They  shall  be  considered  to  be  rea¬ 
sonable  if  not  in  excess  of  those  ordi¬ 
narily  charged  by  the  profession  for 
similar  w’ork  w'hen  FHA  financing  is  not 
Involved. 

§  1823.12  Applying  for  FH.\  loans. 

(a)  Preapplication:  Applicants  desir¬ 
ing  loans  w^  file  Form  AD-621,  “Pre¬ 
application  for  Federal  Assistance,” 
which  is  available  at  all  FHA  offices  with 
the  appropriate  FHA  County  Office.  They 
will  also  file  written  notice  of  Intent  and 
a  request  for  priority  recommendation 
with  the  appropriate  A-95  clearinghouse 
agencies. 

(b)  Preapplication  review:  Upon  re¬ 
ceipt  of  the  preapplication,  FHA  will 
tentatively  determine  eligibility  includ¬ 
ing  the  likelihood  of  credit  elsewhere  at 
reasMiable  rates  and  terms  and  avail¬ 
ability  of  FHA  loan  funds.  The  deter¬ 
mination  as  to  availability  of  other  credit 
will  be  made  after  considering  present 
rates  and  terms  available  for  similar 
proposals  (not  be  based  upon  5  percent 
Interest  and  40-year  repayment  terms) ; 
the  rei>ayment  potential  of  the  appli¬ 
cant;  long-term  cost  to  the  applicant; 
and  average  user  or  other  charges. 

(1)  In  those  cases  where  FHA  deter¬ 
mines  that  loans  at  reasonable  rates  and 
terms  should  be  available  from  commer¬ 
cial  sources,  FHA  will  notify  the  appli¬ 
cant  so  that  It  may  apply  for  such  finan¬ 
cial  assistance.  Such  applicants  may  be 
reconsidered  for  FHA  loans  upon  their 
presenting  satisfactory  evidence  of  in¬ 
ability  to  obtain  commercial  financing 
at  reasonable  rates  and  terms. 

(2)  Applicants  should  not  proceed  with 
planning  nor  obligate  themselves  for  ex¬ 
penditures  vmtil  authorized  by  FHA. 

(c)  Applicants  are: 

(1)  Responsible  for  completing  their 
applications  in  accordance  with  guid¬ 
ance  from  FHA. 

(2)  Responsible  for  assembling  thtir 
applications.  ITiey  may  utilize  their  pro¬ 
fessional  technical  representatives  or 


other  competent  sources  to  assist  in 
assembling  their  applications. 

(d)  Application  conference:  Before 
starting  to  assemble  the  application  and 
after  the  applicant  selects  Its  pnofes- 
sional  and  technical  representatives,  it 
should  arrange  with  FHA  for  an  applica¬ 
tion  conference  to  provide  a  basis  for 
orderly  application  assembly.  FHA  will 
provide  applicants  with  a  list  of  docu¬ 
ments  necessary  to  complete  the  applica¬ 
tion. 

(e)  Review  of  decision:  If  an  applica¬ 
tion  is  rejected,  the  applicant  may  re¬ 
quest  a  review  of  this  decision  from  the 
Administrator  of  FHA.  The  address  is: 
Administrator.  Farmers  Home  Adminis- 
tratiCHi,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250.  The 
request  for  review  must  be  in  writing  and 
must  be  accompanied  by  supporting  in¬ 
formation  and  documentation.  A  ccH>y  of 
the  request  and  supporting  material  must 
be  sent  by  the  requesting  party  to  the 
State  Director  at  the  same  time  such 
party  forwards  the  original  to  the  Ad¬ 
ministrator. 

§  1823.13  Closing  loans  and  fund  deliv¬ 
ery. 

(a)  Interim  financing. — ^In  all  loans, 
exceeding  $50,000,  where  it  is  possible  for 
fimds  to  be  borrowed  at  reasonable  inter¬ 
est  rates  on  an  interim  basis  frcan  com¬ 
mercial  sources  for  the  construction  pe¬ 
riod,  such  interim  financing  will  be  ob¬ 
tained  so  as  to  preclude  the  necessity  for 
multiple  advances  of  PHA  funds,  "i^en 
interim  commercial  financing  is  used,  the 
application  will  be  processed.  Including 
obtaining  construction  bids,  to  the  stage 
where  the  FHA  loan  would  normally  be 
closed,  that  Is  Immediately  i>rlo(r  to  tne 
start  of  construction.  When  the  interim 
financing  funds  have  been  expended,  the 
FHA  loan  will  be  closed  and  permanent 
Instruments  will  be  Issued  to  evidence 
the  FHA  indebtedness.  The  FHA  loan 
proceeds  will  be  used  to  retire  the  Interim 
commercial  Indebtedness.  Before  the 
FHA  lo«kn  is  closed,  the  applicant  will  be 
required  to  provide  FHA  with  statements 
from  the  contractor,  engineer,  architect, 
and  attorney  that  they  have  been  paid 
to  date  In  accordance  with  their  con¬ 
tracts  or  other  agreements  and,  in  the 
case  of  the  contractor,  that  he  has  paid 
his  suppliers  and  subcontractors. 

(b)  Multiple  advances. — In  the  event 
Interim  conuhercial  financing  is  not 
legally  permissible  or  not  available, 
multiple  advances  of  FHA  loan  funds 
are  required.  Multiple  advances  will  be 
used  only  for  loans  in  excess  of  $50,000. 
Advances  will  be  made  only  as  needed  to 
cover  disbursements  required  by  the  bor¬ 
rower  over  a  30-day  period.  Advances 
should  not  exceed  24  in  number  nor  ex¬ 
tend  longer  than  two  years  beyond  loan 
closing.  Normally,  the  retained  percent¬ 
age  withheld  from  the  contractor  to  as¬ 
sure  construction  completion  will  be  in¬ 
cluded  in  the  last  advance. 

(1)  Sections  1823.41  to  1823.48  of  this 
Subpart  contain  instructions  for  making 
advances  to  puUic  bodies. 

(2)  Nonpublic  body  notes  will  be  issued 
in  amoimts  not  to  exceed  $500,000  or  that 


amoimt  estimated  necessary  for  an  8- 
month  period,  whichever  is  smaller. 

(3)  Advances  will  be  requested  in  suffi¬ 
cient  amoimts  to  insure  that  ample  fimds 
will  be  on  hand  to  pay  costs  of  construc¬ 
tion,  rights-of-way  and  land,  legal,  en¬ 
gineering.  interest,  and  other  expenses 
as  needed.  The  applicant  will  prepare 
Form  FHA  440-11,  “Estimate  of  Fluids 
Needed,”  to  show  the  amount  of  funds 
needed  during  the  30-day  period.  Form 
AD-627,  “Report  of  Federal  Cash  Trans¬ 
actions,”  will  be  prepared  and  submitted 
with  each  Form  FHA  440-11  after  the 
initial  advance  of  fimds  is  made.  Pay¬ 
ment  for  construction  will  be  made  in 
accordance  with  the  amounts  approved 
on  Form  FHA  424-18,  “Partial  F*ayment 
Flstimate,”  and  Itorm  AD-629,  “Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs.”  Each  pay¬ 
ment  estimate  must  be  ^proved  by  the 
governing  body.  The  review  and  accept¬ 
ance  of  partial  payment  estimates  by 
FHA  does  not  attest  to  the  correctness 
of  the  quantities  shown  or  that  the  work 
has  been  performed  In  accordance  with 
the  plans  and  specifications.  A  final 
Form  AD-627  will  be  submitted  to  FHA 
to  include  the  final  advance  not  later 
than  90  days  after  the  final  advance  has 
been  made. 

(c)  Supervised  hank  account. — ^Loan 
funds  and  any  funds  furnished  by  the 
applicant  may  be  deposited  In  a  super¬ 
vised  bank  account  in  a  bank  having  Fed¬ 
eral  Deposit  Instirance  Corporation 
(FHIC)  coverage.  Founds  placed  In  a 
supervised  bank  account  are  public  mon¬ 
ies  under  Title  12,  U.S.C,  265,  and  there¬ 
fore  any  amounts  which  exceed  $20,000 
will  require  a  collateral  pledge  pursuant 
to  Treasury  Circular  Number  176  If  a 
supervised  bank  account  Is  not  used, 
arrangements  will  be  agreed  upon  for 
the  prior  approval  by  FHA  of  the  bills, 
or  vouchers  upon  which  warrants  will  be 
drawn,  so  that  the  necessary  control  of 
payments  from  loan  funds  can  be  main¬ 
tained  and  FHA  records  can  be  kept  cur¬ 
rent.  Periodic  audits  of  nonsupervised 
accounts  shall  be  made  by  FHA  at  such 
times  and  in  such  manner  as  the  FHA 
State  Director  prescribes  in  the  condi¬ 
tions  of  loan  approval.  Mandatory  State 
laws  regulating  the  depositaries  to  be 
used  shall  be  complied  with. 

(d)  Funds  remaining  after  construc¬ 
tion  is  completed. — Should  loan  funds  re¬ 
main  available,  including  obligated  funds 
not  advanced,  after  all  costs  incident  to 
the  basic  project  have  been  paid  or  pro¬ 
vided  for,  such  funds  may  be  used  for 
needed  extensions,  enlargements,  and 
Improvements  of  the  project  with  the 
prior  permission  of  the  FHA  State  Direc¬ 
tor.  If  the  additional  work  is  to  be  under¬ 
taken  by  the  cc«itractor(s)  already  en¬ 
gaged  in  the  construction  of  the  project, 
the  additional  work  may  be  authorized 
by  a  change  order.  Remaining  advanced 
funds  not  needed  for  authorized  exten¬ 
sions,  enlargements,  or  Improvements 
shall  be  returned  to  FHA  as  a  repayment 
on  the  loan  unless  other  disposition  is  re¬ 
quired  by  the  bond  ordinance  or  resolu¬ 
tion  or  by  State  statutes. 
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(e)  Obtaining  insurance,  and  fidelity 
bonds. — Required  property  insurance 
policies,  liability  insurance  policies,  and 
fidelity  bonds  will  be  obtained  by  the 
time  of  loan  closing  or  start  of  construc¬ 
tion,  whichever  shall  occur  first. 

(f)  Distribution  of  recorded  docu¬ 
ments. — The  originals  of  the  recorded 
deeds,  easements,  permits,  certificates  of 
water  rights,  leases,  or  other  contracts 
and  similar  documents  which  are  not  to 
be  held  by  PHA  will  be  returned  to  the 
borrower.  The  original  mortgage(s)  and 
water  stock  certificates,  if  any,  if  not  re¬ 
quired  by  the  recorder’s  office  will  be  re¬ 
tained  by  FHA. 

§  1823.14'  Borrower  aeoouiiling,  finan* 
rial  reporliiig,  aiidiliiig,  unci  bank 
aerount>i. 

(a)  Requirements:  Each  applicant 
shall  provide  and  obtain  FHA  concur¬ 
rence  as  to  its  accounting  financial  re¬ 
porting  systems  including  an  agreement 
with  its  accountant  and  an  agreement 
with  its  auditor,  if  an  auditor  is  required 
prior  to  loan  closing  or  commencing  with 
construction,  whichever  shall  occur  first. 

(b)  Records:  Each  borrower  shall  keep 
and  safely  preserve  its  books  of  account, 
and  all  other  books,  records,  and  memo¬ 
randa  which  support  the  entries  in  such 
books  of  account  so  as  to  be  able  to  fur¬ 
nish  full  Information  as  to  any  items 
included  in  any  accoimt.  Such  support¬ 
ing  data  shall  be  kept  for  at  least  three 
years.  Each  entry  shall  be  supported  by 
such  detailed  Information  as  will  permit 
ready  identification,  analysis,  and  veri¬ 
fication  of  all  facts  relevant  thereto. 

(c)  Accounting  systems:  Borrowers 
shall  maintain  their  accounting  systems 
on  an  accrual  basis  and  close  their  ac¬ 
counting  records  at  the  end  of  their  fiscal 
year  unless  State  statutes  or  regulations 
prescribe  otherwise. 

( 1 )  Accounting  systems  may  be  main¬ 
tained  by  borrower  personnel,  a  book¬ 
keeping  service,  a  computer  service,  or 
other  arrangements  satisfactory  to  the 
borrower  and  FHA. 

(2)  Accounting  systems  required  by  a 
State  or  regulatory  agency  for  public  en¬ 
tities  may  be  acceptable  provided  they 
contain  the  information  required  by 
FHA. 

(3)  Borrowers  operating  water  and 
waste  disposal  systems  may  use  the  ap¬ 
propriate  Uniform  System  of  Accounts 
for  Water  Utilities  published  by  the  Na¬ 
tional  Association  of  Regulatory  Utility 
Commissioners. 

(4)  Borrowers  with  small  operations 
may  use  Form  FHA  430-5,  “Soil  and 
Water  Association  Record  Book.” 

(5)  FHA  will  provide  a  “Minimum 
Chart  of  Accounts”  for  those  applicants 
desiring  it. 

(d)  Management  reports:  The  follow¬ 
ing  minimum  required  reports  will  fur¬ 
nish  the  governing  body  with  a  means  of 
evaluating  prior  decisions  and  serve  as  a 
basis  for  planning  the  future  operations 
and  financial  conditions  of  the  borrower. 
In  those  cases  where  revenues  from  both 
water  and  sewer  systems  are  pledged  as 
security  for  an  FHA  loan  and  only  one 


set  of  accounting  records  is  maintained, 
one  management  report  will  suffice.  In 
those  cases  where  FHA  loans  are  secured 
by  general  obligation  bonds  or  assess¬ 
ments  and  the  borrower  combines  reve¬ 
nues  from  all  sources,  a  management  re¬ 
port  treating  all  such  revenues  will  suf¬ 
fice.  Management  reports  will  consist  of 
the  following: 

(1)  Form  FHA  442-1,  "Forecast  of  Cash 
Receipts  and  Disbursements  (.Operat¬ 
ing  Budget).” — The  forecast  shall  be 
prepared  and  adopted  by  the  borrower 
governing  body  prior  to  the  beginning  of 
each  fiscal  year.  Two  copies  of  Form  FHA 
442-1  will  be  submitted  to  the  FHA 
County  Supervisor  not  later  than  20  days 
after  the  beginning  of  the  borrower’s 
new  fi.scal  year. 

(2)  Form  FHA  442-2,  "Statement  of 
Income  and  Expenses.” — Two  copies  of 
Form  FHA  442-2  will  be  forwarded  to  the 
FHA  County  supervisor  at  the  end  of  each 
quarter  unless  FHA  requires  more  fre¬ 
quent  submission. 

(3)  Form  FHA  442-3,  "Balance  Sheet.” 
— The  balance  sheet  shall  be  prepared  as 
often  as  needed  by  the  governing  body. 
Two  copies  of  the  Form  FHA  442-3,  pre¬ 
pared  as  of  the  end  of  the  fiscal  year,  will 
be  forwarded  to  the  FHA  County  Super¬ 
visor  not  later  than  20  days  after  the  end 
of  the  fiscal  year.  A  “Balance  Sheet”  pre¬ 
pared  by  a  certified  public  accountant  or 
a  licensed  public  accountant  containing 
the  information  included  on  Form  FHA 
442-3  may  be  submitted  in  lieu  of  this 
form. 

(4)  Machine-type  reports. — Borrowers 
using  a  machine  accounting  system  may 
submit  print-out  type  reports  provided 
they  furnish  the  information  required  by 
FHA.  Also,  borrowers  desiring  to  submit 
more  detailed  information  than  required 
by  FHA  forms  may  attach  such  detail  to 
the  related  FHA  form. 

(5)  Additional  reports. — Each  bor¬ 
rower  shall  provide  FHA  within  20  days 
following  the  end  of  the  fiscal  year: 

(i)  A  letter  showing  the  name,  ad¬ 
dress,  and  term  of  office  for  each  member 
fit  the  governing  body  and  for  those  pro¬ 
viding  a  public  utility-type  service,  the 
number  of  residential  users  and  the  num¬ 
ber  of  commercial  users  as  of  the  end  of 
the  fiscal  year. 

(ii)  Evidence  that  required  property 
and  liability  insurance,  workmen’s  com¬ 
pensation,  and  fidelity  bond  premiums 
have  been  paid. 

(e)  Audits  and  audit  reports. — (1) 
Borrowers  are  required  to  have  their  ac¬ 
counts  audited  when  the  annual  gross  in¬ 
come  of  the  FHA  financed  facility  ex¬ 
ceeds  the  amount  shown  below: 

(1)  Organizations  providing  utility- 
type  services  $100,000: 

(ii)  Recreation  facility  borrowers 
50,000; 

(iii)  Others  as  required  by  FHA  re¬ 
gardless  of  the  amount. 

(2)  Public  body  borrower  audit  re¬ 
ports  prepared  in  accordance  with  State 
statute  or  regulations  are  acceptable 
provided  they  contain  the  financial  in¬ 
formation  necessary  and  are  prepared 


on  a  frequency  sufficient  to  furnish  bor¬ 
rowers  with  management  assistance 
guidance  and  FHA  the  information  for 
proper  loan  analysis. 

(3)  Borrowers  other  than  public  bod¬ 
ies  and  public  bodies  in  those  cases 
where  the  State  has  no  audit  require¬ 
ments,  are  required  to  have  their  records 
audited  at  least  biennially  by  an  in¬ 
dependent  public  accountant.  If  such 
audit  reports  do  not  contain  the  neces¬ 
sary  information  for  proper  loan  analysis 
FHA  may  require  additional  informa¬ 
tion. 

(i)  Such  audits  shall  be  conducted  in 
accordance  with  generally  accepted 
auditing  standards  by  independent  certi¬ 
fied  public  accountants  or  by  independ¬ 
ent  licensed  public  accountants,  licensed 
on  or  before  December  31,  1970,  who  are 
certified  or  licensed  by  a  regulatory  au¬ 
thority  of  a  State  or  other  political  sub¬ 
division  of  the  United  States. 

(ii)  Audits  will  be  prepared  in  accord¬ 
ance  with  the  requirements  of  the  hand¬ 
book,  “Instructions  to  Independent 
Certified  Public  Accoimtants  and 
Licensed  Public  Accoimtants  Performing 
Audits  of  Farmers  Home  Administration 
Borrowers  and  Grantees,”  available  at 
FHA  offices. 

(4)  'The  borrower  shall  submit  a  copy 
of  the  audit  report  to  FHA  as  soon  as 
it  is  received  and  in  no  case  later  than 
90  days  following  the  end  of  the  period 
covered  by  the  report. 

(5)  Borrowers  whose  annual  gross  in¬ 
come  for  a  full  year  of  operation  is  less 
than  that  shown  above  and.  which  do  not 
have  an  annual  audit  made  by  an  in¬ 
dependent  public  accountant,  will  within 
60  days  following  the  end  of  each  fiscal 
year,  furnish  the  FHA  with  an  annual 
report,  consisting  of  a  verification  of  the 
organization’s  balance  sheet  and  state¬ 
ment  of  income  and  expense  by  a  com¬ 
mittee  of  the  members  not  Including  any 
officer,  director  or  employee.  Such  com¬ 
mittees  will  be  appointed  by  the  bor¬ 
rower’s  governing  body  and  will  certify 
to  its  examination  of  the  accounts  and 
records.  The  final  “Statement  of  Income 
and  Exiiense,”  Form  FHA  442-2,  for  the 
year  and  the  “Balance  Sheet,”  Form 
FHA  442-3,  will  be  used. 

(f)  In  those  cases  w'here  FHA  loans 
are  secured  by  the  general  obligation  of 
a  public  body  or  assessments  in  an 
amount  equal  to  100  percent  of  the  debt 
service  requirements  plus  an  amount 
equivalent  to  an  average  of  delinquencies 
in  tax  collection  for  the  three  years  prior 
to  submission  of  their  application,  FHA 
may  require  an  annual  audit  of  opera¬ 
tions  of  the  facility  in  lieu  of  the  other 
management  reports  mentioned  in  this 
§  1823.14. 

(g)  Maintenance  of  facilities.  When 
facilities  are  to  be  maintained  by  any 
jurisdiction  other  than  the  borrower,  it 
shall  be  performed  under  a  written 
agreement  with  the  other  entity.  ’The 
other  entity  shall  furnish  evidence  of  its 
capability  to  perform  the  required 
maintenance. 
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§  1823.13  Cloeinp  development  irrants 
approved  under  previous  regulations. 

Such  grants  will  be  considered  closed 
when  Form  PH  A  442-31.  "Development 
Grant  Agreement,”  has  been  executed 
by  the  grantee  and  PHA.  Both  FHA 
County  Supervisors  and  State  Directors 
are  authorized  to  execute  the  grant 
agreement  on  behalf  of  FHA. 

<a>  Grant  funds  shall  be  delivered  in 
amounts  not  to  exceed  those  needed  in  a 
30 -day  period  except  that  when  the 
amount  of  the  grant  or  the  remaining 
amount  undelivered  does  not  exceed 
$20,000,  such  funds  may  be  drawn  in  one 
advance. 

(b)  Grant  checks,  fund  distribution, 
and  grant  cancellations  will  be  processed 
in  a  manner  similar  to  that  set  forth  for 
loans  in  these  §§  1823.1-1823.15. 

COMMXTNITY  FACILITIES — PLANNING, 

Bidding,  Contracting,  Constructing 

§  1823.21  General. 

These  §§  1823.21-1823.33  outline  the 
policies  for  planning  and  developing  es¬ 
sential  community  facilities. 

§  1823.22  Teelinieal  f»er\  ires. 

Applicants  are  responsible  for  provid¬ 
ing  the  engineering  or  architectural 
services  necessary  for  planning,  design¬ 
ing,  bidding,  contracting  and  construct¬ 
ing  their  facilities.  Such  services  may  be 
provided  by  the  applicants’  “in  house” 
engineer  or  architect  or  through  con¬ 
tract  as  authorized  in  §§  1823.1-1823.15 
of  this  Subpart  A. 

§  1823.23  Design  policies. 

Facilities  financed  by  the  Farmers 
Home  Administration  (FHA)  will  be  de¬ 
signed  and  constructed  in  accordance 
with  sound  engineering  and  architectural 
practices,  and  meet  the  requirements  of 
State  and  local  agencies  having  juris¬ 
diction  in  such  matters. 

(a)  Location  of  facilities  in  flood  plain 
area. — Ordinarily  facilities  will  not  be 
located  in  flood  plains  except  for  supply 
and  treatment  plants  in  which  event  ap¬ 
plicants  will  evaluate  the  proposal  from 
the  standpoint  of  .special  design  and  ad¬ 
ditional  initial  and  maintenance  costs, 
and  provide  FHA  with  the  recommen¬ 
dations  of  appropriate  agencies  such  as 
the  U.S.  Army  Corps  of  Engineers,  the 
Soil  Conservation  Service  (SCS),  or  ap¬ 
propriate  State  official.  If  it  is  necessary 
to  locate  such  facilities  in  a  flCKxi  plain 
area  the  applicant  w’ill  be  required  to  ob¬ 
tain  flood  hazard  insurance  prescribed 
by  the  National  Insurance  Administra¬ 
tion,  Department  of  Housing  and  Urban 
Development,  if  it  is  available  at  reason¬ 
able  rates  in  the  project  area. 

(b)  Water  systems — (1)  Capacity. — 

'The  systems  must  have  sufficient  capac¬ 
ity  to  provide  for  reasonable  fire  pro¬ 
tection  and  growth.  , 

(2)  Pressure.  —  Maximum  operating 
pressure  should  not  exceed  90  psl,  mini¬ 
mum  should  not  be  less  than  20  psi,  cal¬ 
culated  at  maximum  use  flow. 

(3)  Pipe. — All  pipe  used  shall  meet 
current  product  standards  and  American 


Society  for  Testing  and  Materials 
(ASTM)  standards.  Further,  if  plastic 
pipe  Is  used  its  (H>erating  in^ssures  shall 
not  exceed  two-thirds  of  its  rated  work¬ 
ing  pressure,  and  its  wall  thickness  shall 
not  be  less  than  .090  inches. 

(4)  System  testing.  —  Leakage  shall 
not  exceed  10  gallons  per  Inch  of  pipe 
diameter  per  mile  of  pipe  per  24  hours. 

(5)  Service  through  individual  instal¬ 
lations. — Community  water  systems  may 
provide  service  through  individual  in¬ 
stallations  to  individuals  or  small  clus¬ 
ters  of  users  within  the  central  system 
service  area  but  who  are  beyond  the 
physical  or  economic  limits  of  the  central 
system,  when  it  is  more  feasible  to  pro¬ 
vide  such  service  through  individual  or 
remote  facilities.  The  determination  shall 
be  made  taking  into  consideration  such 
items  as:  quantity,  quality  of  the  water 
that  may  be  developed:  cost  of  the  in¬ 
dividual  facility  as  compared  with  the 
cost  per  user  on  the  central  system;  and 
health  and  pollution  problems  attributa¬ 
ble  to  individual  facilities. 

(1)  Agreements  between  the  commu¬ 
nity  and  individuals  for  the  installation 
and  payment  for  individual  facilities  and 
their  operation  will  be  subject  to  ap¬ 
proval  by  FHA. 

(ii)  Applicants  providing  service 
through  individual  facilities  will  obtain 
such  security  as  the  FHA  determines  is 
nece.ssary  to  assiu’e  collection  of  any  sum 
the  individual  is  obligated  to  repay  the 
applicant,  if  taxes  or  assessments  are 
not  pledged  as  security. 

(iii)  Notes  representing  indebtedness 
owed  an  association  by  a  user  for  an  in¬ 
dividual  facility  w'ill  be  scheduled  for 
repayment  over  a  period  not  to  exceed  the 
useful  life  of  the  individual  facility  or  the 
loan,  whichever  is  the  shorter.  The  in¬ 
terest  rate  will  be  the  same  as  the  rate 
owed  by  the  community  on  its  FHA  loan. 

(iv)  If  the  applicant  cannot  levy  taxes 
or  assessments  against  property  being 
served  through  individual  installations, 
arrangements  are  to  be  made  for: 

(A)  Easements  for  the  installation 
and  ingress  to  and  egress  from  the 
installation. 

(B)  Satisfactory  method  for  denying 
service  in  the  event  of  nonpayment  of 
user  fees. 

(c)  Sanitary  sewerage  systems. — (1) 
The  systems  must  have  sufficient  capac¬ 
ity  to  provide  for  reasonable  growth. 

(2)  Collection  and  treatment  facilities 
shall  be  designed  and  installed  so  as  to 
meet  the  requirements  of  the  State  En¬ 
vironmental  Protection  (Water  Pollu¬ 
tion  Control)  Agency. 

(d)  Combined  sanitary  and  storm 
sewerage  systems.  —  Combined  systems 
will  not  be  financed  except  that  improve¬ 
ments  to  existing  combined  systems  may 
be  financed,  provided  it  would  be  im¬ 
practical  to  provide  separate  systems 
and  the  proposal  is  approved  by  the 
State  Environmental  Protection  (Water 
Pollution  Control)  Agency, 

(e)  Solid  wa.ste  disposal  systems. — (1) 
Preliminary  and  final  plans  and  designs 
shall  address  both  site  selection,  plan¬ 
ning,  landfill  design,  drainage  control. 


roadways,  utilities,  and  other  problems 
such  as  those  which  may  arise  due  to 
water  leaching  into  or  from  landfills  and 
allow  for  proper  handling  of  landfill 
gases. 

(2)  The  SCS  and  State  Health  De¬ 
partments  may  provide  advisory  assist¬ 
ance  (HI  sanitary  landfills. 

§  1823.24  Water  piirclinse  rontrnrl^i. 

Applicants  proposing  to  purchase 
water  from  private  or  public  sources  shall 
have  written  contracts  for  such  supply, 
and  all  such  contracts  will  be  reviewed 
and  approved  by  FHA  prior  to  their  exe- 
cutitHi  by  the  applicant.  Form  FHA  442- 
30,  “Water  Purchase  Contract,”  may  be 
used.  Water  purchase  contracts  will: 

(a)  Include  a  definite  commitment  by 
the  supplier  to  fumi.sh  at  a  specified 
point  a  specified  minimum  quantity  of 
water  and  provide  that  in  case  of  short¬ 
ages,  all  of  the  supplier’s  users  will  share 
the  shortages  proportionately.  If  it  is 
impossible  to  obtain  a  firm  commitment 
for  a  minimum  supply  of  water  at  -ell 
times,  a  contract  may  be  executed  and 
approved,  if  adequate  evidence  is  pro- 
vicied  to  enable  FHA  to  make  a  positive 
determination  that  the  supplier  has  ade¬ 
quate  supply  and  treatment  facilities  to 
furnish  its  other  users  and  the  applicant 
for  the  foreseeable  future,  and  that  a 
suitable  alternative  supply  could  be  ar¬ 
ranged  wdthin  the  repayment  ability  of 
the  borrower  if  it  should  ever  become 
necessary. 

(b)  Set  out  the  ownership  and  main¬ 
tenance  responsibilities  of  the  respective 
parties  including  the  master  meter  if  a 
water  meter  is  installed  at  the  point  of 
delivery, 

(c)  Specify  the  initial  rates  and  pro¬ 
vide  some  kind  of  escalator  clause  which 
will  permit  rates  for  the  association  to 
be  raised  or  lowered  proportionately  as 
certain  specified  rates  for  the  supplier’s 
regular  customers  are  raised  or  low'ered. 
Provision  may  be  made  for  altering  rates 
in  accordance  with  the  decisions  of  the 
appropriate  State  agency  which  may 
have  regulatory  authority. 

’  (d)  Run  for  a  period  of  time  which  is 

at  least  equal  to  the  repayment  period 
of  the  loan. 

(e)  Set  out  in  detail  the  amoimt  of 
connection  or  demand  cliarges,  if  any,  to 
be  made  by  the  supplier  as  a  condition 
to  making  the  service  available  to  the 
association.  However,  the  payment  of 
such  charges  from  loan  funds  shall  not 
be  approved  unless  FHA  determines  that 
it  is  more  feasible  and  economical  for  the 
borrower  to  pay  such  a  connection' charge 
than  it  Is  for  the  borrower  to  provide  the 
necessary  water  supply  by  other  means. 

(f)  Provide  for  a  pledge  of  the  con¬ 
tract  to  FHA  as  part  of  the  security  for 
the  loan. 

(g)  Not  contain  provisions  for: 

(1)  Construction  of  facilities  which 
wdll  be  owned  by  the  supplier. 

(2)  Options  for  the  future  sale  or 
transfer.  This  does  not  preclude  an 
agreement  recognizing  that  the  supplier 
and  borrower  may  at  some  future  date 
agree  to  a  sale  of  aU  or  a  portion  of  the 
facility. 
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§  1823.25  Contracl8  to  treat  sewage. 

Applicants  preparing  to  enter  into  a 
contract  with  private  or  public  sources 
to  treat  raw  sewage  shall  have  written 
contracts  for  such  service  and  all  such 
contracts  are  subject  to  PHA  concur¬ 
rence.  The  items  of  §  1823.24  may  be  used 
as  a  guide  to  preparation  of  contracts 
for  sewage  treatment. 

§  1823.26  Preliminary  engineering  and 
architectural  reports. 

Reports  shall  be  prepared  in  accord¬ 
ance  with  customary  professional  stand¬ 
ards.  PHA  has  guides  for  preliminary 
engineering  reports,  for  water,  sewer, 
solid  waste,  and  storm  sewer  projects  and 
for  preliminary  architectural  reports. 

§  1823.27  Construction  contract  forms. 

A  guide  contract  which  meets  the  re¬ 
quirement  of  §§  1823.21-1823.33  may  be 
obtained  from  the  local  PHA  oflBce. 

§  1823.28  Performing  construction. 

Borrowers  may  accomplish  construc¬ 
tion  through  contracts  with  others  or  by 
using  their  own  personnel  and  equip¬ 
ment,  provided  a  licensed  engineer  or 
architect,  as  appropriate,  inspects  the 
construction  and  furnishes  inspection  re¬ 
ports  as  required  by  §  1823.32.  In  either 
case  the  requirements  of  §  1823.29  apply. 
Payments  for  construction  will  be  han¬ 
dled  in  accordance  with  §  1823.13(b)  (3). 

§  1823.29  Procurement,  bidding,  and 
contract  awards. 

(a)  These  standards  do  not  relieve  the 
borrower  of  the  contractual  responsibili¬ 
ties  \rising  under  it’s  contracts.  The  bor¬ 
rower  is  the  responsible  authority,  with¬ 
out  recourse  to  the  PHA  regarding  the 
settlement  and  satisfaction  of  all  con¬ 
tractual  and  administrative  issues  aris¬ 
ing  out  of  procurements  entered  into,  in 
support  of  a  loan.  This  includes  but  is  not 
limited  to:  disputes,  claims,  protests  of 
awards,  soiu’ce  evalution  or  other  mat¬ 
ters  of  a  contractual  iiature.  Matters 
concerning  violation  of  laws  are  to  be 
referred  to  such  local.  State,  or  Pederal 
authority  as  may  have  proper 
Jurisdiction. 

(b)  Borrowers  may  use  their  own  pro¬ 
curement  regulations  which  reflect  ap¬ 
plicable  State  and  local  laws,  rules  and 
regulations,  provided  that  procurements 
made  with  PHA  loan  funds  adhere  to 
the  standards  set  forth  as  follows: 

(1)  The  borrower  shall  maintain  a 
code  or  standards  of  conduct  which  shall 
govern  the  performance  of  its  ofiBcers, 
employees,  or  agents  in  contracting  with 
and  expending  loan  funds.  Borrower 
officers,  employees  or  agents,  shall  neither 
solicit  nor  accept  gratuities,  favors,  or 
anything  of  monetary  value  from  con¬ 
tractors  or  potential  contractors.  To  the 
extent  permissible  by  State  or  local  law, 
rules  or  regulations,  such  standards  shall 
provide  for  penalties,  sanctions,  or  other 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  either 
the  borrower  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 


(2)  All  procurement  transactions  re¬ 
gardless  of  whether  negotiated  or  adver¬ 
tised  and  without  regard  to  dollar  value 
shall  be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free  compe¬ 
tition.  The  borrower  should  be  alert  to 
organizational  conflicts  of  interest  or 
noncompetitive  practices  among  contrac¬ 
tors  which  may  restrict  or  eliminate  com¬ 
petition  or  otherwise  restrain  trade. 

(3)  The  borrower  shall  establish  pro¬ 
curement  procedures  which  provide  for, 
as  a  minimum,  the  following  procedural 
requirements: 

(i)  Proposed  procurement  actions  shall 
be  reviewed  by  borrower  officials  to  avoid 
purchasing  unnecessary  or  duplicative 
items.  Where  appropriate,  an  analysis 
shall  be  made  of  lease  and  purchase  al¬ 
ternatives  to  determine  which  would  be 
the  most  economical  practical  procure¬ 
ment.  Where  substantial  amounts  of 
funds  are  necessary  for  purchase  of  ma¬ 
chinery  and  equipment,  applicants  or¬ 
dinarily  will  be  required  to  call  for  bids 
in  a  manner  specified  by  the  loan  ap¬ 
proval  official  to  assure  the  best  obtain¬ 
able  price. 

(ii)  Invitations  for  bids  or  requests  for 
proposals  shall  be  based  upon  a  clear  and 
accurate  description  of  the  technical  re¬ 
quirements  for  the  material  or  product  to 
be  procured.  Such  description  shall  not 
contain  features  which  imduly  restrict 
competition.  “Brand  name  or  equal”  de¬ 
scription  may  be  used  as  a  means  to  de¬ 
fine  the  performance  or  other  salient  re¬ 
quirements  of  a  procurement,  and  when 
so  used  the  specific  features  of  the  named 
brand  which  must  be  met  by  offerors 
should  be  clearly  specified. 

(iii)  Positive  efforts  shall  be  made  by 
the  borrower  to  utilize  small  business  and 
minority-owned  business  sources.  Such 
efforts  should  allow  these  sources  the 
maximum  feasible  opportunity  to  com¬ 
pete  for  contracts  to  be  performed  uti¬ 
lizing  loan  funds.  Applicants  shall,  when 
submitting  contract  documents  as  re¬ 
quired  in  §  1823.29(e),  provide  FHA  with 
a  written  statement  or  other  evidence  of 
the  steps  taken  to  comply  with  this  re¬ 
quirement. 

(iv)  The  “cost-plus-a-r>ercentage-of- 
the-cost”  method  of  contracting  shall 
not  be  used. 

(V)  Formal  advertising,  with  adequate 
purchase  description,  sealed  bids,  and 
public  openings  shall  be  the  required 
method  of  procurement  unless  negotia¬ 
tion  pursuant  to  paragraph  (b)  (3)  (vi)  of 
this  section  is  necessary  to  accomplish 
sound  procurement.  However,  procure¬ 
ments  of  $50,000  or  less  need  not  be  so 
advertised  imless  otherwise  required  by 
State  or  local  law  or  regulations.  Where 
such  advertised  bids  are  obtained  the 
awards  shall  be  made  to  the  responsible 
bidder  whose  bid  Is  responsive  to  the  in¬ 
vitation  and  is  most  advantageous  to  the 
borrower,  price  and  other  factors  con¬ 
sidered.  Invitations  for  bids  shall  clearly 
set  forth  all  requirements  which  the 
bidder  must  fulfill  in  order  for  his  bid  to 
be  evaluated  by  the  borrower.  Any  or  all 
bids  may  be  rejected  when  it  is  in  the 
borrower’s  Interest  to  do  so,  and  such  re¬ 


jections  are  in  accordance  with  applica¬ 
ble  State  and  local  law,  rules,  and  regu¬ 
lations. 

(vi)  Procurements  may  be  negotiated 
if  it  is  impracticable  and  unfeasible  to 
use  formal  advertising.  Generally,  pro¬ 
curements  may  be  negotiated  by  the 
borrower  if : 

(A)  The  public  exigency  will  not  per¬ 
mit  the  delay  incident  to  advertising;  or 

(B)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one  person 
or  firm;  (All  contemplated  sole  source 
procurements  where  the  aggregate  ex¬ 
penditure  is  expected  to  exceed  $50,000 
shall  be  referred  to  the  FHA  for  prior 
approval)  or 

(C)  The  aggregate  amount  involved 
does  not  exceed  $50,000;  or 

(D)  No  acceptable  bids  have  been  re¬ 
ceived  after  formal  advertising. 

(vii)  Contracts  shall  be  made  only 
with  responsible  contractors  who  possess 
the  potential  ability  to  perform  success¬ 
fully  under  the  terms  and  conditions  of 
a  proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as  con¬ 
tractor  integrity,  record  of  past  perform¬ 
ance,  financial  and  technical  resources, 
and  accessibility  to  other  necessary 
resources. 

(viii)  Procurement  records  or  files  for 
purchase  in  amounts  in  excess  of  $50,000 
shall  provide  at  least  the  following  perti¬ 
nent  information:  justification  for  the 
use  of  negotiation  in  lieu  of  advertising, 
contractor  selection,  and  the  basis  for 
the  cost  or  price  negotiated. 

(c)  The  borrower  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts : 

(1)  Contracts  shall  contain  such  con¬ 
tractual  provisions  or  conditions  which 
will  allow  for  administrative,  contractual, 
or  legal  remedies  in  instances  where  con¬ 
tractors  violate  or  breach  contract  terms, 
and  provide  for  such  sanctions  and 
penalties  as  may  be  appropriate.  A  real¬ 
istic  liquidated  damage  provision  also 
should  be  included. 

(2)  All  contracts,  amounts  for  which 
are  in  excess  of  $2,500  shall  contain  suit¬ 
able  provisions  for  termination  by  the 
borrower  including  the  manner  by  which 
it  will  be  effected  and  the  basis  for  set¬ 
tlement.  In  addition,  such  contracts  shall 
describe  conditions  under  which  the  con¬ 
tract  may  be  terminated  for  default  as 
well  as  conditions  where  the  contract 
may  be  terminated  because  of  circum¬ 
stances  beyond  the  control  of  the 
contractor. 

(3)  In  all  contracts  for  construction  or 
facility  improvement  awarded  in  excess 
of  $100,000,  the  borrower  shall  require 
bonds  assuring  performance  and  pay¬ 
ment  of  100  percent  of  the  contract  cost. 
For  contracts  of  lesser  amounts  the  bor¬ 
rower  may  require  s\u:h  bonds. 

(4)  All  contracts  in  excess  of  $10,000 
shall  include  provisions  for  compliance 
with  Executive  Order  No.  11246,  entitled 
“Equal  Employment  Opportunity”  (7 
CFR  Part  1890p) .  In  addition  and  with¬ 
out  reference  to  the  number  of  employees. 
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each  contractor  shall  be  required  to  have 
an  affirmative  action  plan  which  declares 
that  it  does  not  discriminate  on  the  basis 
of  race,  color,  religion,  national  origin, 
and  sex,  which  specifies  goals  and  target 
dates  to  assure  the  implementation  of 
that  plan.  The  borrower  shall  establish 
procedures  to  assure  compliance  with 
this  requirement  by  contractors  and  to 
assure  that  suspected  or  reported  viola¬ 
tions  are  promptly  investigated. 

(5)  All  contracts  for  construction  shall 
include  a  provision  for  compliance  with 
the  Copeland  “Anti- Kick  Back"  Act  (18 
U.S.C.  874)  as  supplemented  in  Etepart- 
ment  of  Labor  relations  (29  CPR,  Part 
3).  This  Act  provides  that  each  contrac¬ 
tor  shall  be  prohibited  from  Inducing, 
by  any  means,  any  person  employed  in 
the  construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  borrower  shall  report  all 
suspected  or  reported  violations  to  the 
FHA. 

(6)  All  negotiated  contracts  (except 
those  of  $2,500  or  less)  awarded  by  bor¬ 
rowers  shall  include  a  provision  to  the 
effect  that  the  borrower,  FHA,  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duty  authorized  representa¬ 
tives,  shall  have  access  to  any  books, 
documents,  papers,  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specific  Federal  loan  program  for  the 
purpose  of  making  audit,  examination, 
excerpts,  and  transcriptions. 

(7)  Each  contract  of  an  amount  in 
excess  of  $2,500  shall  provide  that  the 
contractor  will  comply  with  applicable 
regulations  and  standards  of  the  Cost  of 
Living  Council  in  establishing  wages  and 
prices.  Information  concerning  those 
regulations  and  standards  can  be  ob¬ 
tained  from  the  local  office  of  the  In¬ 
ternal  Revenue  Service.  The  provisions 
of  the  contract  shall  advise  the  contrac¬ 
tor  that  submission  of  a  bid  or  offer  or 
the  submittal  of  an  invoice  or  voucher 
for  property,  goods,  or  services  furnished 
under  a  contract  or  agreement  with  the 
borrower  shall  constitute  a  certification 
by  him  that  amoimts  to  be  paid  do  not 
exceed  maximum  allowable  levels  au¬ 
thorized  by  the  Cost  of  Living  Council 
regulations  or  standards.  Violations  shall 
be  reported  to  FHA  and  the  local  In¬ 
ternal  Revenue  Service  field  office. 

(8)  Contracts  of  amoimts  in  excess  of 
$100,000  shall  contain  a  provision  which 
requires  the  contractor  to  agree  to  com¬ 
ply  with  all  applicable  standards,  orders, 
or  regulations  issued  pursuant  to  the 
Clean  Air  Act  of  1970.  Violations  shall  be 
reported  to  FHA  and  the  Regional  Office 
of  the  Environmental  Protection  Agency. 

(d)  No  engineer  or  architect  (individ¬ 
ual  or  firm)  who  has  prepared  plans  and 
specifications  or  who  will  be  respcmsible 
for  supervising  the  construction  will  be 
considered  acceptable  as  a  bidder.  Any 
firm  or  corporation  in  which  such  archi¬ 
tect  or  engineer  is  an  officer,  employee, 
or  holds  or  controls  a  substantial  interest 
will  not  be  considered  an  acceptable 
bidder.  Contracts  or  purchases  by  the 


construction  contractor  may  not  be 
awarded  or  made  to  a  supplier  or  manu¬ 
facturer  If  the  engineer  or  architect 
(firm  or  individual)  who  prepared  the 
plans  and  specifications  has  a  corporate 
or  financial  affiliation  with  the  supplier 
or  manufacturer.  Bids  will  not  be 
awarded  to  firms  or  corporations  which 
are  owned  or  controlled  wholly,  or  In 
part  by  a  member  of  the  governing  body 
of  the  applicant  or  to  an  individual  who 
is  such  a  member.  Arrangements  which 
split  responsibility  of  contractors  (sepa¬ 
rate  contracts  for  labor  and  material, 
extensive  subcontracting,  and  multiplic¬ 
ity  of  small  contracts  on  the  same  job) 
should  be  avoided  whenever  it  Is  prac¬ 
tical  to  do  so.  Contracts  may  be  awarded 
to  suppliers  or  manufacturers  for  fur¬ 
nishing  and  installing  certain  items 
which  have  been  designed  by  the  manu¬ 
facturer  and  delivered  to  the  job  site  in 
a  finished  or  semifinished  state  such  as 
prefabricated  buildings  and  lift  stations. 
Contracts  may  also  be  awarded  for  ma¬ 
terials  delivered  to  the  jolt  site  and  in¬ 
stalled  by  a  patented  process  or  method. 

(e)  The  applicant’s  attorney  will  re¬ 
view  the  executed  contract  documents 
including  performance  and  payment 
bonds  and  provide  FHA  with  his  certifi¬ 
cation  that  they  have'  been  properly  ex¬ 
ecuted  and  that  the  persons  executing 
these  documents  have  been  properly  au¬ 
thorized  to  do  so.  The  contract  docu¬ 
ments,  including  bid  bonds  and  bid  tab¬ 
ulation  sheets  will  be  forwarded  to  FHA 
for  approval.  All  contracts  will  contain  a 
provision  that  they  are  not  in  full  force 
and  effect  until  they  have  been  approved 
by  FHA.  The  TOA  State  Director  is 
responsible  for  approval  of  all  construc¬ 
tion  contracts  utilizing  the  legal  ewlvice 
and  guidance  of  the  Office  of  the  General 
Counsel  «X5C)  where  necessary.  If  the 
construction  contract  utilized  the  format 
of  a  guide  form  which  has  been  approved 
by  FHA,  it  will  not  be  necessary  to  sub¬ 
mit  individual  contract  documents  to  the 
OCjC  for  prior  approval.  If  the  construc¬ 
tion  contract  does  not  utilize  the  format 
of  guide  forms  previously  approved  by 
FHA,  (X5C  approval  of  the  contract  will 
be  obtained  prior  to  its  use. 

(f)  The  construction  contract  will  re¬ 
quire  that  all  change  orders  be  approved 
by  FHA. 

§  1823.30  Preconstruction  conference. 

Prior  to  beginning  construction,  FHA 
will  review  the  planned  development  with 
the  applicant,  its  engineer,  attorney,  the 
contractor,  and  other  interested  parties. 
The  conference  will  thoroughly  cover  the 
items  included  in  Form  FHA  424-16, 
“Record  of  Preconstruction  Conference,” 
and  the  discussicxis  and  agreem^ts  wUl 
be  documented  on  that  form. 

§  1823.31  Applicant/borrower  monitor 
reports. 

Each  applicant  or  borrower  will  be  re¬ 
quired  to  monitor,  and  provide  a  report 
to  FHA  on  actual  performance  during 
the  ccmstructlon  for  each  project  fi¬ 
nanced.  or  to  be  financed,  in  whole  or  in 
part  with  FHA  fimds  to  Include: 


(a  A  compariswi  of  actual  acoom- 
plishments  to  the  construction  schedule 
estaUished  for  the  period.  Form  AD-629. 
“Outlay  Report  and  Request  for  Con- 
struetkm  Programs,”  and  Form  FHA  424- 
18,  “Partial  Payment  Estimate,”  will  be 
us^  for  this  purpose. 

(b)  A  narrative  statement  will  be  at¬ 
tached  to  Form  AD-629  giving  full  ex¬ 
planation  of  the  following : 

( 1 )  Reasons  established  goals  were  not 
met. 

(2)  Analysis  and  explanation  of  cost 
overruns  or  high  unit  costs  and  how  pay¬ 
ment  is  to  be  made  for  the  same. 

(3)  If  events  occur  between  reports 
which  have  a  significant  Impact  upon  the 
project,  the  aMJlicant/borrower  will 
notify  FHA  as  soon  as  any  of  the  follow¬ 
ing  cimdltions  are  known: 

(i)  Problems,  delays,  or  adverse  con¬ 
ditions  which  will  materially  affect  the 
ability  to  attain  program  objectives, 
pn-event  the  meeting  of  time  schedules 
and  goals,  or  preclude  the  attainment  of 
project  work  units  by  established  time 
periods.  This  disclosure  shall  be  accom- 
p>anied  by  a  statement  of  the  action 
taken,  or  contemplated,  and  any  Federal 
assistance  needed  to  resolve  the  situa¬ 
tion. 

(ii)  Favorable  developments  or  events 
which  enable  meeting  time  schedules  and 
goals  sooner  than  anticip>ated  or  produc¬ 
ing  more  work  units  than  originally 
pwojected. 

§  1823.32  Remidont  inspection. 

Full-time  resident  insp>ection  is  re¬ 
quired  for  all  construction  projects,  un¬ 
less  an  exception  is  made  by  FHA.  This 
inspiection  may  be  provided  by  the  cim- 
sulting  engineer  or  the  applicant  may 
engage  a  qualified  inspector  who  will 
work  imder  the  general  supervision  of  the 
engineer.  A  guide  format  for  preparing 
daily  insp>ection  reports  and  partial  pay¬ 
ment  estimate  forms  are  available  on  re¬ 
quest  from  FHA. 

(a)  Inspectors  daily  diary. — The  in¬ 
spector  will  maintain  a  daily  diary  in 
accordance  with  the  following: 

(1)  The  diary  shall  be  maintained  in 
a  hard-boimd  book. 

(2)  The  diary  book  shall  have  all  p>ages 
numbered  and  all  entries  in  ink. 

(3)  All  entries  shall  be  altered  on  a 
daily  basis  beginning  with  the  date  and 
weather  conditions. 

(4)  Daily  entries  shall  include  daily 
work  pierformed,  number  of  men  and 
equipment  used  in  the  performance  of 
work  and  all  significant  hapip>enings  dur¬ 
ing  that  day. 

(b)  Final  inspection. — A  final  inspec¬ 
tion  will  be  made  by  FHA  before  final 
p>ayment  is  made.  Final  payment  will  not 
be  made  until  FHA  and  the  borrower 
concur  in  writing  that  the  constructiem 
has  been  completed  as  planned. 

§  1823.33  Changes  in  development 
plans. 

Changes  in  development  plans  may  be 
approved  by  FHA  when  requested  by  bor¬ 
rowers.  provided  ftmds  are  avallaUe  to 
cover  any  additional  costs,  the  change  is 
for  an  authorized  loan  purpose,  and  it 
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will  not  adversely  affect  the  soundness  of 
facility  operation  or  PHA’s  security. 
Changes  will  be  recorded  on  Form  PHA 
424-7,  “Contract  Change  Order.”  PHA 
Coimty  Supervisors  are  authorized  to 
approve  change  orders  provided  it  is  not 
a  change  in  facility  technical  design  and 
the  total  contract  cost  is  not  increased 
Otherwise,  change  orders  must  be  ap¬ 
proved  by  the  FUA  State  Director  or  his 
designate  representative. 

Information  Pertaining  to  Preparation 

OF  Notes  or  Bonds  and  Bond  Trans¬ 
cript  Documents  for  Public  Body 

Applicants 

§  1823.41  Policies. 

(a)  These  S§  1823.41-1823.48  outline 
the  policies  of  the  Farmers  Home  Admin¬ 
istration  (PHA)  with  respect  to  prepara¬ 
tion  and  issuance  of  evidences  of  debt 
(hereinafter  sometimes  referred  to  as 
"bonds”  or  “debt  instruments”)  by  ap¬ 
plicants  whose  obligations  bear  interest 
that  is  not  subject  to  Federal  Income  tax. 

(b)  Preparation  of  the  bonds  and  the 
bond  transcript  documents  will  be  the 
responsibility  of  the  applicant.  Tax  ex¬ 
empt  public  body  applicants  will  obtain 
the  services  and  opinion  of  recognized 
Bond  CTounsel  with  respect  to  the  validity 
of  a  bond  issue.  The  applicant  normally 
will  be  represented  by  a  local  attorney 
who  will  obtain  the  assistance  of  a  recog¬ 
nized  bond  counsel  Arm  which  has  had 
experience  in  municipal  financing  with 
such  investors  as  investment  dealers, 
banks,  and  insurance  companies. 

(1)  At  the  option  of  the  applicant 
Issues  of  $250,000  or  less.  Bond  Counsel 
may  be  used  for  the  issuance  of  a  final 
opinion  only  and  not  the  preparation  of 
the  other  documents  of  the  l>ond  docket 
when  the  applicant,  PHA,  and  Bond 
Counsel  have  agreed  in  advance  as  to 
the  method  of  preparation  of  the  bond 
transcript  documents.  Under  such  cir¬ 
cumstances  the  applicant  will  be  respon¬ 
sible  for  the  preparation  of  the  bond 
transcript  documents. 

(2)  At  the  option  of  the  applicant  and 
with  the  prior  approval  of  PHA,  for  issues 
of  $50,000  or  less,  the  applicant  need  not 
use  bond  counsel  if : 

(i)  The  amoimt  of  the  issue  does  not 
exceed  $50,000  and  the  applicant  recog¬ 
nizes  and  accepts  the  fact  that  processing 
the  application  may  require  additional 
legal  and  SMlministrative  time. 

(il)  There  is  a  significant  cost  saving 
to  the  applicant  particularly  with  refer¬ 
ence  to  total  legal  fees  after  determining 
what  bond  counsel  would  charge  as  com¬ 
pared  with  what  the  local  attorney  will 
charge  without  bond  coimsel; 

(ill)  The  local  attorney  is  able  and 
experienced  in  handling  this  type  of  legal 
work. 

(Iv)  The  applicant  understands  that, 
if  it  is  required  by  PHA  to  refinance  its 
loan  pursuant  to  the  statutory  refinanc¬ 
ing  requirements,  it  will  probably  have 
to  obtain  at  its  expense  a  bond  coimsel’s 
opinion  at  that  time. 

(c)  All  bonds  will  be  prepared  in  ac¬ 
cordance  with  these  §$  1823.41-1823.48 
and  will  conform  as  nearly  as  possible  to 


accepted  methods  of  preparation  of  simi¬ 
lar  bonds  in  the  area. 

(d)  Many  matters  necessary  to  com¬ 
ply  with  PHA  requirements  such  as  land 
rights,  easements,  and  organizational 
documents  will  be  handled  by  the  appli¬ 
cant’s  local  attorney.  Specific  closing  in¬ 
structions  in  addition  to  any  require¬ 
ments  of  bond  counsel  will  be  Issued  by 
the  Office  of  General  Coimsel  of  the  U.S. 
Department  of  Agriculture  (OGC)  for 
the  guidance  of  PHA. 

§  1823.42  Bond  transcript  d<H‘ument8. 

Any  questions  with  respect  to  PHA  re¬ 
quirements  should  be  discussed  with  local 
PHA  representatives.  Bond  Counsel  is  re¬ 
quired  to  furnish  at  least  two  complete 
sets  of  the  following  to  the  applicant, 
which  will  furnish  one  complete  set  to 
PHA: 

(a)  Copies  of  all  organizational  docu¬ 
ments. 

(b)  Copies  of  general  incumbency  cer¬ 
tificate. 

(c)  Certified  copies  of  minutes  or  ex¬ 
cerpts  therefrom  of  all  meetings  of  the 
applicant’s  governing  body  at  which  ac¬ 
tion  was  taken  in  connection  with  the 
authorization  and  issuance  of  the  bonds. 

(d)  Certified  copies  of  documents  evi¬ 
dencing  that  the  applicant  has  complied 
fully  with  all  statutory  requirements  in¬ 
cident  to  the  calling  and  holding  of  a 
favorable  bond  election,  if  such  an  elec¬ 
tion  is  necessary  in  connection  with 
bond  issuance. 

(e)  Certified  copies  of  the  resolutions 
or  ordinances  or  other  documents,  such 
as  the  bond  authorizing  resolution  or 
ordinance  and  any  resolution  establish¬ 
ing  rates  and  regulating  the  use  of  the 
improvement,  if  such  documents  are  not 
included  in  the  minutes  furnished. 

(f)  Copies  of  official  Notice  of  Sale  and 
affidavit  of  publication  of  Notice  of  Sale 
where  a  public  sale  is  required  by  State 
statute. 

(g)  Specimen  bond,  with  any  attached 
coupons. 

(h)  Attorney’s  no-litlgation  certificate. 

(i)  Certified  copies  of  resolutions  or 
other  documents  pertaining  to  the  bond 
award. 

( j )  Any  additional  or  supporting  docu¬ 
ments  required  by  Bond  Counsel. 

(k)  Preliminary  approving  opinion,  if 
any,  and  final  imqualified  approving 
opinion  of  recognized  Bond  Counsel  in¬ 
cluding  opinion  regarding  Interest  on 
bonds  being  exempt  from  Federal  and 
any  State  income  taxes.  It  is  p)ermissible 
for  such  opinions  to  contain  language 
referring  to  the  last  sentence  of  section 
306(a)(1)  or  to  section  309A(h)  of  the 
Consolidated  Farm  and  Rural  Develop¬ 
ment  Act  (7  U.S.C.  1926(a)(1)  or  1929 
a(h)),  and  providing  that  if  the  bonds 
evidencing  the  indebtedness  in  question 
are  acquired  by  the  Federal  Government 
and  sold  on  an  insured  basis  from  the 
Agricultural  Credit  Insurance  Fund,  or 
the  Rural  Development  Insurance  Fund, 
the  interest  on  such  bonds  will  be  in¬ 
cluded  in  gross  income  for  the  purposes 
of  the  Federal  income  tax  statutes. 


§  1823.43  Interim  financing  from  com¬ 
mercial  sources  during  construction 
period  for  loans  of  $50,000  or  more. 

In  all  cases  where  it  is  possible  for 
fimds  to  be  borrowed  at  reasonable  in¬ 
terest  rates  on  an  interim  basis  from  com¬ 
mercial  sources,  such  interim  financing 
will  be  obtained  so  as  to  preclude  the 
necessity  for  multiple  advances  of  PHA 
funds. 

§  1823.44  Permanent  instruments  for 
FHA  loans  to  repay  interim  commer¬ 
cial  financing. 

Such  loans  will  be  evidenced  by  one  of 
the  types  of  instruments  in  the  order  of 
preference  shown  in  §  1823.45. 

§  1823.43  Multiple  advances  of  FHA 
funds  using  permanent  instruments. 

Where  interim  financing  from  com¬ 
mercial  sources  is  not  available,  FHA 
loan  proceeds  will  be  disbursed  on  an 
“as  needed  by  borrower”  basis  in  amounts 
not  to  exceed  the  amount  needed  during 
30-day  periods.  FHA  loans  will  be  evi¬ 
denced  by  the  following  t5T>es  of  instru¬ 
ments  chosen  in  accordance  with  the 
following  order  of  preference: 

(a)  First  preference — Form  FHA  440- 
22. — If  legally  permissible,  use  Form 
PHA  440-22,  “Promissory  Note  (Associa¬ 
tion  or  Organization).”  For  insured 
loans,  notes  will  be  Issued  in  amoimts 
not  to  exceed  $500,000  or  the  amount 
estimated  necessary  for  an  8 -month 
construction  period,  whichever  is  smaller. 
For  example,  when  it  appears  that  con¬ 
struction  wffi  require  from  8  to  16 
months,  two  notes  will  be  used.  If  it  ap¬ 
pears  that  construction  will  require  more 
than  16  months,  three  notes  will  be  used. 
The  first  note  will  be  for  the  amount  esti¬ 
mated  to  be  needed  during  the  first  8 
months.  The  second  note  will  be  for  the 
balance  of  the  loan  if  it  is  estimated 
that  construction  will  be  completed  in 
16  months,  or  for  the  amount  estimated 
to  be  needed  during  the  second  8  months 
if  it  appears  that  construction  will  re¬ 
quire  more  than  16  months.  In  any  event, 
no  note  may  exceed  $500,000.  This  may 
require  more  than  three  notes,  resulting 
in  more  than  one  note  during  any  of 
the  three  8  month  periods. 

(b)  Second  preference — single  instru¬ 
ment  with  amortized  installments. — If 
Form  PHA  440-22  is  not  legally  permis¬ 
sible,  use  a  single  instrument  showing  on 
the  face  the  full  amoimt  of  the  loan  and 
providing  for  amortized  installments 
with  provision  for  entering  the  date  and 
amount  of  each  FHA  advance  on  the 
reverse  of  or  on  an  attachment  to  the 
instrument.  Form  PHA  440-22  should  be 
followed  to  the  extent  possible. 

(1)  In  case  the  construction  period 
exceeds  8  months,  the  requirements  for 
more  than  one  instrument  but  not  ex¬ 
ceeding  a  principal  amount  of  $500,000  as 
detailed  in  “First  Preference”  apply. 

(2)  Where  interest-only  payments  are 
scheduled  for  the  first  installment  due 
dates,  no  attempt  should  be  made  to  com¬ 
pute  in  dollar  terms  the  amount  of  in¬ 
terest  due  on  such  dates.  Rather  the 
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Instriunent  should  provide  that  “inter¬ 
est  only”  is  due  on  these  dates.  There¬ 
after,  regular  amortized  installments  of 
a  specified  dollar  amoimt  will  be  due  on 
each  installment  date. 

(c)  Third  preference — single  instru~ 
ment  with  installments  of  principal  plus 
interest. — If  a  single  amortized  install¬ 
ment  instrument  is  not  legally  permis¬ 
sible,  use  a  single  instrument  providing 
for  sp>ecified  installments  of  principal 
plus  accrued  interest.  The  principal 
should  be  in  an  amoimt  best  adapted  to 
making  principal  retirement  and  inter¬ 
est  payments  which  closely  approximate 
equal  installments  of  combined  interest 
and  principal  as  required  by  the  first  two 
preferences. 

(1)  The  repayment  terms  described  in 
the  last  paragraph  of  the  “Second  Pref¬ 
erence”  apply.  In  case  the  construction 
period  exceeds  8  months,  the  require¬ 
ments  for  more  than  one  instrument  but 
not  exceeding  a  principal  amount  of 
$500,000  as  detailed  in  “First  Preference” 
apply. 

(2)  The  Instruments  shall  contain  in 
substance  the  following  provisions; 

(i)  A  statement  of  principal  maturi¬ 
ties  and  due  dates. 

(ii)  Payments  made  on  indebtedness 
evidenced  by  this  instrument,  regardless 
of  when  made,  shall  be  applied  first  to 
interest  due  through  the  date  of  pay¬ 
ment  and  next  to  principal  exc^t  that 
payments  made  from  security  depleting 
sources  shall,  after  payment  of  interest 
to  the  payment  date,  be  applied  to  the 
principal  last  to  become  due  tmder  the 
instrument  and  shall  not  affect  the  obli¬ 
gation  of  the  Borrower  to  pay  the  re¬ 
maining  installments  as  scheduled. 

(d>  Fourth  preference. — If  instru¬ 
ments  described  under  the  first,  second, 
and  third  preferences  are  not  legally  per¬ 
missible,  use  serial  bonds  with  a  bond 
or  bonds  delivered  in  the  amount  of 
each  advance.  Bonds  will  be  delivered  in 
the  order  of  their  numbers.  Such  bonds 
will  conform  with  the  minimum  require¬ 
ments  of  5  1823.47.  Rules  for  application 
of  payments  on  serial  bonds  will  be  the 
same  as  those  for  principal  installment 
single  bonds  as  set  out  in  the  preceding 
paragraph. 

§  1823.46  Multiple  advanees  of  FH.\ 
fundw  using  temporary  debt  in.stru- 
ment. 

When  none  of  the  instruments  de¬ 
scribed  in  S  1823.45  are  legally  permissi¬ 
ble  for  multiple  advances,  each  advance 
will  be  evidenced  by  an  instrument  ap¬ 
proved  by  the  State  Director,  OQC  and 
Bond  Counsel  and,  if  feasible.  Issued  as 
an  FHA  State  form.  The  approved  form 
or  instrument  will  show  at  least  the  fol¬ 
lowing: 

(a)  TTie  date  from  which  each  ad¬ 
vance  will  bear  Interest. 

(b)  ^The  interest  rate. 

(c)  "a  payment  schedule  providing  for 
Interest  on  outstanding  principal. 

(d)  A  maturity  date  which  shall  be 
no  earlier  than  the  anticipated  issuance 
date  of  the  permanent  instrument  (s). 


§  1823.47  Minimum  bond  speriftcations. 

Hie  provisions  of  this  f  1823.47  are 
minimum  specifications  only  and  must 
be  followed  to  the  extent  legally  permis¬ 
sible. 

(a)  Type  and  denominations. — ^Bond 
resolutions  or  ordinances  will  provide 
that  the  instrument (s)  be  either  Serlsd 
bonds  in  denominations  not  to  exceed 
$10,000  (ordinarily  in  multiples  of  $1,000) 
or  bondCs)  not  to  exceed  $500,000  each. 
Single  bonds  may  provide  for  either  re¬ 
payment  of  principal  plus  interest  or 
amortized  installments;  amortized  in¬ 
stallments  are  preferable  from  the  stand¬ 
point  of  FHA.  Coupon  bonds  will  not  be 
used  unless  required  by  statute. 

(b)  Bond  registration. — Bonds  will 
contain  provisions  permitting  registra¬ 
tion  as  to  both  principal  and  interest. 
Bonds  purchased  by  FHA  will  be  regis¬ 
tered  in  the  name  of  “United  States  of 
America,  Farmers  Home  Administra¬ 
tion,”  and  will  remain  so  registered  at  all 
times  while  the  bonds  are  held  or  insured 
by  the  United  States.  The  address  of 
FHA  for  registration  purposes  will  be 
that  of  the  FHA  Finance  Office  to  which 
the  borrower  is  to  forward  its  pasanents. 

(c)  Size  and  quality. — Size  of  bonds 
and  coupons  should  conform  to  stand¬ 
ard  practice.  Paper  must  be  of  sufficient 
quality  to  prevent  deterioration  through 
ordinary  handling  over  the  life  of  the 
loan. 

(d)  Date  of  bonds. — Bonds  will  be 
dated  as  of  the  day  of  delivery. 

(e)  Payment  date. — Insofar  as  loan 
payments  are  consistent  with  income 
availability,  applicable  State  statutes, 
and  commerci^  customs  in  the  prepara¬ 
tion  of  bonds,  they  should  be  scheduled 
•on  a  monthly  basis.  If  legally  permissible 
and  income  is  available  on  a  mmithly 
basis,  bonds  calling  for  payments  on  an 
annual  or  semiannual  basis  shall  be  sup¬ 
plemented  with  an  agreement  providing 
for  monthly  payments  so  Iwig  as  they  are 
held  or  insured  by  FHA.  Such  agree¬ 
ments  will  be  accomplished  not  later 
than  the  time  of  loan  closing.  Where  the 
evidence  of  indebtedness  requires 
monthly  payments,  such  payments  will 
be  scheduled  beginning  with  the  first  day 
of  the  month  following  loan  closing  or 
the  end  of  any  approved  deferment  pe¬ 
riod.  In  those  cases  where  evidence  of  in¬ 
debtedness  calls  for  annual  or  semian¬ 
nual  payments,  they  will  be  scheduled 
beginning  with  the  first  day  of  the  sixth 
or  twelfth  month,  respectively,  following 
the  day  of  loan  closing  or  the  end  of  any 
approved  deferment  period. 

(f)  Place  of  payment. — ^Payments  on 
bcmds  pvuxhased  by  PHA  should  be  sub¬ 
mitted  to  the  PHA  Finance  Office  by  the 
borrower. 

(g)  Redemptions. — ^Bonds  should  con¬ 
tain  customary  redemption  provlslmis; 
subject,  however,  to  unlimited  right  of 
redemption  without  premium  of  any 
bonds  held  by  FHA  except  to  the  extent 
limited  by  the  provisions  imder  the 
“Third  Preference”  and  “Fourth  Prefer¬ 
ence”  in  S  1823.45. 


(h)  Additional  revenue  bonds. — ^Parity 
braids  may  be  issued  to  complete  the 
project.  Otherwise,  i>arity  bonds  may 
not  be  issued  unless  the  net  revenues 
(that  is,  unless  otherwise  defined  by  the 
State  statute,  gross  revenues  less  essen¬ 
tial  operation  and  maintenance  expense) 
for  the  fiscal  year  preceding  the  year  in 
which  such  parity  bonds  are  to  be  issued, 
were  120  percent  of  the  average  annual 
debt  service  requirements  rai  all  bonds 
then  outstanding  and  those  to  be  issued; 
provided,  that  tliis  limitation  may  be 
waived  or  modified  by  the  written  con¬ 
sent  of  bondholder  representing  75  per¬ 
cent  of  the  then  outstanding  principal 
indebtedness.  Jimior  and  sulmrdinate 
bonds  may  be  Issued  without  restriction. 

(j)  Precautions. — The  following  types 
of  provisions  in  debt  instruments  should 
be  avoided:  . 

( 1 )  Provisions  for  the  holder  to  manu¬ 
ally  post  each  payment  to  the  instru¬ 
ment. 

(2)  Provisions  for  returning  the  per¬ 
manent  or  temporary  debt  Instrument  to 
the  borrower  in  order  that  it,  rather  than 
FHA,  may  post  the  date  and  amoimt  of 
each  advance  or  reiiayment  on  the 
instrument. 

§  1823.48  Bidding  by  FHA. 

Where  a  public  bond  sale  is  required 
by  State  statutes,  FHA  will  not  normally 
submit  a  bid  at  the  advertised  sale  un¬ 
less  State  statutes  require  a  bid  to  be 
submitted.  Preferably,  PHA  will  nego¬ 
tiate  the  purchase  with  the  applicant 
subsequent  to  the  advertised  sale  if  no 
acceptable  bid  is  received.  In  those  cases 
where  PHA  is  required  to  bid,  the  bid 
will  be  made  at  the  applicable  FHA  in¬ 
terest  rate. 

Dated  October  3, 1973. 

Frank  B.  Elliott, 
Administrator, 

Farmers  Home  Administration. 

(FR  Doc.73-21977  Filed  10-17-73:8:45  amj 


|FHA  Instruction  442.12] 

PART  1823— ASSOCIATION  LOANS  AND 
GRANTS-COMMUNITY  FACILITIES. 
CONSERVATION,  UTILIZATION 

Subpart  O— Grants  for  Facilitating  Devel¬ 
opment  of  Private  Business  Enterprises 

On  imges  16375  and  16376  of  the  Fed¬ 
eral  Register  dated  June  22,  1973,  there 
was  published  a  notice  of  proposed  rule- 
making  to  issue  a  new  Subpart  O  of  Part 
1823,  Title  7,  Code  of  Federal  Regula¬ 
tions.  Subpart  O  outlines  the  policies  of 
the  Farmers  Home  Administration  for 
administering  grants  for  projects  to  fa¬ 
cilitate  the  development  of  private  busi¬ 
ness  enterprises  in  rural  areas.  This 
regulation  is  issued  in  the  form  of  a  new 
Subpart  O  consisting  of  §S  1823.450 
through  1823.460. 

Interested  persons  were  given  21  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
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proposed  regulations.  All  comments  re¬ 
ceived  have  been  considered  and  incor¬ 
porated  where  appropriate.  Substantive 
changes  are  as  follows; 

1.  The  provision  for  approval  of  ap¬ 
plications  by  the  State  Governor  or  his 
designee  has  been  deleted. 

2.  The  provision  for  the  State  Gover¬ 
nor  to  establish  the  priority  of  applica¬ 
tion  approval  has  been  deleted. 

3.  A  revision  has  been  made  which  pro¬ 
vides  that  FHA  shall  cooperate  fully 
with  appropriate  state  agencies  in  the 
making  of  grants  in  a  manner  which  will 
assure  maximum  support  of  the  states’ 
strategies  for  development  of  rural  areas. 

4.  A  revision  has  been  made  which 
provides  that  FHA  will  fully  consider  all 
OMB  A-95  agency  comments  and  prior¬ 
ity  recommendations  in  selecting  ap¬ 
plications  for  funding. 

5.  Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally  recog¬ 
nized  Indian  Tribes  have  been  specif¬ 
ically  named  as  applicants  who  may  be 
eligible  for  grant  assistance. 

6.  Conversion,  enlargement,  repair,  or 
modernization  of  buildings;  transporta¬ 
tion  serving  the  site;  and  pollution  con¬ 
trol  and  abatement  incidental  to  site  de¬ 
velopment  have  been  added  as  eligible 
uses  for  grant  funds. 

7.  A  revision  has  been  made  to  require 
all  construction  contracts  of  $10,000  or 
more  be  in  compliance  with  the  require¬ 
ments  of  7  CFR  Part  1890p. 

8.  Requirements  regarding  the  follow¬ 
ing  have  been  deleted  and  will  be  made 
part  of  the  grant  agreement: 

a.  Standards  for  grantee  financial 
management  systems. 

b.  Retention  and  custodial  require¬ 
ments  for  records. 

c.  Interest  earned  on  grant  deposits. 

d.  Property  management  standards. 

9.  A  revision  has  been  made  which  es¬ 
tablishes  a  “review  of  decision”  proce¬ 
dure  for  rejected  applications.  Additional 
comments  may  be  submitted  for  a  period 
of  120  days  and  will  be  considered  for 
incorporation  into  this  Subpart.  These 
additional  comments  may  be  submitted 
to  the  Deputy  Administrator  Comptrol¬ 
ler,  Farmers  Home  Administration, 
United  States  Department  of  Agricul¬ 
ture,  Room  5007,  South  Building,  Wash¬ 
ington,  D.C.  20250.  All  written  submis¬ 
sions  made  piursuant  to  this  notice  will 
be  made  available  for  public  inspection  at 
the  Office  of  the  Deputy  Administrator 
Comptroller  having  regular  business 
hours.  (8:15  a.m.-4;45  p.m.) 

The  new  Subpart  O  reads  as  follows: 
Sec. 

1823.450  General. 

1823.451  EllglblUty. 

1823.452  Use  of  grant  funds. 

1823.453  Grant  limitations. 

1823.454  Department  o^  Labor  determina¬ 

tion. 

1823.455  Civil  rights  compliance  require¬ 

ments. 

1823.450  Environmental  Impact  statement. 

1823.457  Professional  services,  design  poli¬ 
cies.  preliminary  engineering  and 
architectural  reports  and  con¬ 
struction  bid,  contract  award, 
and  construction  inspection. 
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Sec. 

1823.458  Audit  reports. 

1823.459  Processing  applications. 

1823.460  Grant  closing  and  delivery  of 

funds. 

Authority. — 7  UA.C.  1989;  Order  of  Sec. 
of  Agr.;  38  PR  14944,  14948,  7  CFR  2.23; 
Order  of  Asst.  Sec.  of  Agr.  for  Rural  Devel¬ 
opment;  38  PR  14944,  14952,  7  CPR  2.70. 

§  1823.450  General. 

This  Subpart  O  outlines  the  policies  of 
the  Farmers  Home  Administration 
(FHA)  pertaining  to  grants  for  projects 
to  facilitate  development  of  private  busi¬ 
ness  enterprises  in  rural  areas  pursuant 
to  section  310B(c)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1932(c)).  FHA  shall  cooperate 
fully  with  appropriate  State  Agencies  in 
the  making  of  g^rants  in  a  manner  which 
will  assure  maximum  support  of  the 
State’s  strategies  for  development  of  its 
rural  areas.  State  and  substate  A-95 
agencies  may  recommend  priorities  for 
applications.  FHA  will  fully  consider  all 
A-95  review  comments  and  A-95  agency 
priority  recommendations  in  selecting 
applications  for  processing. 

§  1823.451  FJigibilily. 

Applicants  eligible  for  grants  are  pub¬ 
lic  bodies  serving  rural  areas  such  as 
states,  counties,  cities,  townships,  and 
incorporated  towns  and  villages,  bor¬ 
oughs,  authorities,  districts  and  Indian 
tribes  on  Federal  and  State  reservations 
and  other  Federally  recognized  Indian 
tribes. 

§  1823.452  Use  of  grant  funds. 

(a)  Grant  funds  may  be  used  to  fi¬ 
nance  industrial  sites  in  rural  areas  in¬ 
cluding  the  acquisition  and  development 
of  land  and  the  construction,  conversion, 
enlargement,  repairs  or  modernization 
of  buildings,  plants,  machinery,  equip¬ 
ment,  access  streets  and  roads,  parking 
areas,  transportation  serving  the  site, 
utility  extensions,  necessary  water  sup¬ 
ply  and  waste  disposal  facilities,  pollution 
control  and  abatement  incidental  to  site 
development,  fees,  and  refinancing  for 
debts  Incurred  by  or  on  behalf  of  an  as¬ 
sociation  prior  to  an  application  for  a 
grant  when  all  of  the  following  condi¬ 
tions  exist:  (1)  The  debts  were  incurred 
for  the  facility  or  part  thereof  or  service 
to  be  installed  or  improved  with  the 
grant,  and  (2)  arrangements  cannot  be 
made  with  the  creditors  to  extend  or 
modify  the  terms  of  the  existing  debt. 
Such  grants  may  be  made  only  when 
there  is  a  reasonable  prospect  that  they 
will  result  in  development  of  private 
business  enterprises.  When  land  is  to  be 
purchased  the  purchase  price  will  not 
exceed  its  “fair  market  value.”  When  re¬ 
quired  by  FHA' the  applicant  will  submit 
an  appraisal  report  prepared  by  an  in¬ 
dependent  qualified  appraiser.  FHA  grant 
funds  may  be  used  jointly  with  funds 
furnished  by  the  grantee  including  FHA 
loan  funds.  As  used  herein  “rural”  and 
“rural  area”  may  include  all  territory 
of  a  State,  the  Commonwealth  of  Puerto 
Rico  or  the  Virgin  Islands,  that  Is  not 
within  the  outer  boundary  of  any  city 
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having  a  population  of  fifty  thousand 
or  more  and  its  immediately  adjacent 
urbanized  and  urbanizing  areas  with  a 
population  density  of  more  than  one 
hundred  persons  per  square  mile,  as  de¬ 
termined  by  the  Secretary  of  Agricul¬ 
ture  according  to  the  latest  decennial 
census  of  the  United  States.  Priority  for 
such  grants  shall  be  given  to  areas  other 
than  cities  having  a  population  of  more 
than  twenty-five  thousand. 

§  1823.453  Grant  limitations. 

Grant  funds  will  not  be  used; 

(a)  To  pay  salaries  for  office  or  clerical 
assistance,  administrative,  transporta¬ 
tion  or  publication  costs  and  expenses. 

(b)  To  finance  comprehensive  area- 
wide  type  planning.  This  does  not  pre¬ 
clude  the  use  of  grant  funds  for  planning 
for  a  given  project. 

(c)  For  any  proposal  that  is  calculated 
to  or  likely  to  result  in  the  transfer  of 
any  employment  or  business  activity  from 
one  area  to  another.  This  limitation  shall 
not  prohibit  assistance  for  the  expansion 
of  an  existing  business  entity  through 
the  establishment  of  a  new  branch,  affili¬ 
ate,  or  subsidiary  of  such  entity  if  the 
expansion  will  not  result  in  an  increase 
in  the  imemployment  in  the  area  of  origi¬ 
nal  location  or  In  any  other  area  where 
such  entity  conducts  business  operations, 
unless  there  is  reason  to  believe  that  such 
expansion  is  being  established  with  the 
intention  of  closing  down  the  operations 
of  the  existing  business  entity  in  the 
area  of  its  original  location  or  in  any 
other  area  where  it  conducts  such 
operations. 

(d)  For  any  proposal  which  is  calcu¬ 
lated  to  or  likely  to  result  in  an  increase 
in  the  production  of  goods,  materials,  or 
commodities,  or  the  availability  of  serv¬ 
ices  or  facilities  in  the  area,  when  there 
is  not  sufficient  demand  for  such  goods, 
materials,  commodities,  services,  or  fa¬ 
cilities,  to  emplc^  the  efficient  capacity 
of  existing  competitive  commercial  or 
industrial  enterprises,  unless  such  finan¬ 
cial  or  other  assistance  will  not  have  an 
adverse  effect  upon  existing  competitive 
enterprises  in  the  area. 

§  1823.454  Department  of  Labor  deter¬ 
mination. 

Grants  shall  not  be  made  if  the  Secre¬ 
tary  of  Labor  certifies  within  60  days 
after  the  matter  has  been  submitted  to 
him  by  the  Secretary  of  Agriculture  that 
the  provisions  of  §  1823.453  (c)  and  (d) 
have  not  been  complied  with.  Informa¬ 
tion  for  obtaining  this  certification  will 
be  submitted  in  WTiting  to  FHA.  The 
information  will  be  submitted  to  the 
Department  of  Labor  by  FHA.  Grant 
approval  will  not  be  given  until  the 
Department  of  Labor  certification  is 
received. 

§  1823.455  Civil  rights  romplianro  ro- 
quiromrnts. 

All  grants  made  under  this  subpart  are 
subject  to  Title  VI  of  the  Cfivil  Rights  Act 
of  1964  Pursuant  to  7  CFR  Part  1816.  All 
Construction  Contracts  of  $10,000  or 
more  will  be  In  compliance  with  the  re¬ 
quirements  of  7  CFR  Part  1890p. 
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§  1823.456  Environmental  impact  state- 
nient. 

The  need  for  an  environmental  Impact 
statemait  w-ill  be  determined  by  FHA  In 
accordance  with  Part  1824  of  this  Chap¬ 
ter.  Applicants  will  furnish  any  informa- 
tiwi  required  by  FHA  to  comply  with 
environmental  requirements. 

§  1823.4.57  Professional  services,  desifrn 
policies,  preliminary  eneineerinic  and 
areliiteetural  reports  and  construc¬ 
tion  bid,  contract  award,  and  con¬ 
struction  inspection. 

These  items  will  be  accomplished  in 
accordance  with  §  1823.21  through 
§  1823.33. 

§  1823.458  Audit  reports. 

Grantees  will  be  required  to  submit  an 
audit  report  prepared  in  sufficient  detail 
to  allow  FHA  to  determine  that  grant 
funds  have  been  used  in  compliance  with 
the  proposal,  any  appUcable  laws  and 
regulations,  and  the  grant  agreement. 
Such  audit  reports  should  ordinarily  be 
available  for  review  prior  to  grant  clos¬ 
ing.  However,  FHA  may  upon  receipt  of 
the  grantee’s  request  accompwinied  by 
supporting  factual  data  permit  the 
grantee  a  period  of  time  up  to  90  days 
to  submit  the  audit  report.  Audit  reports 
shall  be  prepared  preferably  by  the  State 
auditor  or  at  his  direction.  If  this  is  not 
practical,  audit  reports  will  be  prepared 
by  an  independent  pubUc  accountant. 
An  lndep>endent  public  accoimtant  is  an 
independent  certified  public  accoimtant 
or  an  independent  licensed  public  ac¬ 
countant,  licensed  on  or  before  Decem¬ 
ber  31,  1970,  who  is  certified  or  licensed 
by  a  regulatory  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States. 

§  1823.459  Procensing  applications. 

(a)  Preapplications.  Applicants  desir¬ 
ing  grants  will  file  Form  AD-621.  “Pre¬ 
application  for  Federal  Assistance.” 
which  is  available  in  all  FHA  offices,  with 
the  appropriate  FHA  County  Office.  'They 
will  al^  file  written  notice  of  intent  and 
a  request  for  priority  recommendations 
with  the  appropriate  A-95  clearing¬ 
house. 

(b)  Preapplication  review.  In  .selecting 
projects  and  assigning  priorities,  FHA 
shall  give  due  consideration  to  State  de¬ 
velopment  strategies,  clearinghouse  com¬ 
ments  and  priority  recommendations.  If 
funds  appear  to  be  available  for  the 
grant,  F’HA  will  notify  the  applicant  to 
proceed  to  assemble  and  submit  its  ap¬ 
plication  which  will  include: 

(1)  Form  AD-624.  “Application  for 
Federal  Assistance  (Construction  Pro¬ 
grams)  .”  This  form  is  comrrfeted  in  ac¬ 
cordance  with  the  instructions  thereon. 

(2)  Form  FHA  440-1,  “Payment  Au¬ 
thorization.” 

(3)  Form  FHA  400-4,  “Nondiscrimi¬ 
nation  Agreement.” 

(4)  Form  FHA  400-1,  “Equal  Opportu¬ 
nity  Agreement.”  if  required.  (Submit  not 
later  than  beginning  of  Construction  if 
not  available  when  application  Is  as¬ 
sembled)  . 


(5)  Form  FHA  400-6,  “Compliance 
Statement.”  (Submit  not  lata*  than  be¬ 
ginning  oi  constructioii  If  not  available 
when  apipllcatlon  is  assemUed). 

(6)  F^rm  FHA  406-3,  “Notice  to  Con¬ 
tractors  and  Api^lcants.”  (Submit  not 
later  than  beginning  of  Construction  if 
not  available  when  application  is  assem¬ 
bled). 

(7)  Form  FHA  440-34,  “Option  to  Pur¬ 
chase  Real  Property,”  if  required. 

(8)  Preliminary  engineering  or  ar¬ 
chitectural  plans  and  speclfi(»ti(ms. 

(9)  Evidence  of  the  proceedings,  docu¬ 
ments  or  authority  by  which  the  appli¬ 
cant  is  organized. 

(10)  CX)pies  of  executed  or  proposed 
leases,  contracts  or  other  agreemoits 
with  site  tenants. 

(11)  Form  FHA  442-50,  “Grant 
Agreement  (Public  Bodies)  for  Facili¬ 
tating  Private  Business  Enterprises  in 
Rural  Areas.”  ^ 

(12)  Proposal  for  obtaining  required 
Audit  Report. 

(c)  If  funds  are  not  available  for  the 
grant  FHA  will  Inform  the  applicant  of 
the  fact. 

(d)  Review  of  decision.  If  an  applica¬ 
tion  is  rejected  the  applicant  may  re¬ 
quest  a  review  of  this  decision  from  the 
Administrator  of  FHA.  The  address  is: 
Administrator,  Farmers  Home  Admin¬ 
istration,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250.  The 
request  for  review  must  be  in  writing 
and  must  be  accompanied  by  support¬ 
ing  information  and  documentation.  A 
copy  of  the  request  and  supporting  ma¬ 
terial  musW.be  sent  by  the  requesting 
party  to  the  State  Director  at  the  same 
time  such  party  forwsurds  the  original  to 
the  Administrator. 

§  182.3.460  Grant  cloning  and  delivery 
of  funds. 

Closing  is  the  process  by  which  FHA 
determines  that  applicable  administra¬ 
tive  actions  and  required  work  of  the 
grantee  have  been  completed  and  deliv¬ 
ers  the  grant  funds.  If  sJl  or  a  portion 
of  the  grant  is  for  construction,  the 
grant  will  not  be  closed  and  funds  will 
not  be  delivered  before  construction  is 
completed. 

(a)  Grantees  shall  provide  FHA 
through  the  use  of  Forms  AD-627,  “Re¬ 
port  of  Federal  Cash  'Transaction,”  and 
AD-629,  “Outlay  Report  and  R^uest 
for  Reimbursement  for  Construction 
Programs,”  a  complete  factual  report 
regarding  financial  transactions  per¬ 
taining  to  the  project  to  be  financed 
with  grant  f imds. 

(b)  Final  costs  shall  be  determined 
and  should  there  remain  a  cash  bal¬ 
ance  after  paying  the  allowable  items  as 
shown  on  Forms  AD-627  and  AD-629, 
the  grantee  shall  immediately  refimd 
such  balance  to  FHA.  In  the  event  the 
required  audit  h£is  not  been  performed 
prior  to  grant  closing,  FHA  retains  the 
right  to  recover  an  aiH>ropriate  amount 
after  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
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audit.  FHA,  of  course,  may  also  recover 
amoimts  which  by  subsequent  investiga¬ 
tion  are  foimd  to  have  been  improperly 
spent  by  Grantee. 

(c)  Grant  funds  will  be  delivered  by 
Treasury  check. 

Effective  date. — ^Thls  Subpart  O  shall 
become  effective  on  October  18, 1973, 

Dated  October  3, 1973. 

Frank  B.  Elliott, 

Administrator. 

Farmers  Home  Administration. 

[FR  Doc.73-21979  Filed  10-17-73;8:45  am) 


[FHA  Instructions  449.1,  449.2,  449 A] 

subchapter  d— guaranteed  loans 

BUSINESS,  INDUSTRIAL,  AND  FARMER 
LOANS 

On  pages  16376  through  16390  of  the 
Federal  Register  issued  on  Jime  22, 1973, 
there  was  published  a  notice  of  proposed 
rulemaking  to  add  a  new  Part  1825,  Busi¬ 
ness  and  Industrial  Loans,  In  Subchapter 
B  of  this  chapter.  Also,  on  pages  21417 
through  21434  of  the  Federal  Register 
issued  on  August  8,  1973,  there  was  pub¬ 
lished  a  notice  of  proposed  rulemaking 
to  add  a  new  Part  1826,  Farmer  Loans, 
In  Subchapter  B  of  this  chapter.  These 
new  parts  were  to  implement  the  guar¬ 
anteed  Business  and  Industrial  and 
Farmer  Loan  programs  authorized  In 
Subtitles  A,  B,  and  C  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1921,  et  seq.).  The  purpose  was 
to  prescribe  the  policies  and  procedures 
for  (a)  making  and  servicing  such  loans 
by  private  lenders,  and  (b)  guaranteeing 
a  percentage  of  any  loss  sustained 
thereon  by  the  private  lenders. 

Interested  persons  were  given  through 
July  12,  1973,  and  August  31,  1973,  re¬ 
spectively,  in  which  to  submit  comments, 
suggestions,  or  objections.  Numerous 
comments,  suggestions,  and  objections 
have  been  received  and  considered.  They 
have  resulted  In  editorial  changes  for 
clarification  and  in  the  substantive 
changes  hereinafter  mentioned. 

The  proposed  new  parts  have  been 
moved  from  Subchapter  B  to  Subchapter 
D  of  this  Chapter  and  reorganized  Into 
three  parts,  as  follows: 

Part  1841 — General  Provisions. 

Part  1842 — Business  and  Industrial  Loans. 
Part  1843 — Parmer  Loans. 

The  substantive  changes  are  as  fol¬ 
lows: 

1.  The  requirement  for  supervised 
lenders  and  holders  to  obtain  FTIA  ap¬ 
proval  has  been  deleted. 

2.  A  Revision  has  been  made  to  permit 
the  lender  to  charge  the  borrower  the 
lender’s  customary  loan  fee  not  exceed¬ 
ing  one  percent  of  the  loan. 

3.  A  revision  has  been  made  to  provide 
for  a  graduated  loss  payment  guarantee. 

4.  A  revision  has  been  made  to  permit 
periodic,  rather  than  semiannual  guar¬ 
antee  fee  payments. 

5.  A  revision  has  been  made  to  provide 
for  variable  interest  subsidy  rates  pay¬ 
able  semi-annually  In  Farmer  Loan 
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cases,  also  to  provide  that  Interest  sub¬ 
sidies  will  not  be  paid  In  Farmer  Loan 
cases  after  the  Contract  of  Guarantee  Is 
terminated  or  becomes  void  or  vmen- 
forceable. 

6.  A  revision  has  been  made  to  permit 
Farmer  Loan  borrowers  to  use  loan  fimds 
to  purchase  stock  in  a  cooperative  lend¬ 
ing  agency  if  necessary  to  obtain  the 
loan. 

7.  Revisions  for  Farmer  real  estate 
loans  have  been  made  to  prescribe  new 
statutory  loan  limitations,  to  specify  new 
security  requirements,  to  prohibit  the 
borrower  from  giving  jimlor  liens  in  con¬ 
nection  with  loan  making,  and  to  limit 
such  loans  to  farm  owners.  A  revision  has 
also  been  made  to  prescribe  more  specific 
security  requirements  for  Operating  and 
Emergency  loans. 

8.  The  provision  for  approval  of  ap¬ 
plications  by  the  State  Governor  or  his 
designee  in  Business  and  Industrial  loan 
cases  has  been  deleted,  and  s<xne  changes 
have  been  made  in  the  purposes  for  which 
such  loans  may  be  made  and  in  the  se¬ 
curity  requirwnents. 

9.  The  credit  elsewhere  provision  and 
the  requirement  lor  prior  submission  to 
SBA  have  been  deleted  from  the  Business 
and  Industrial  loan  guarantee  program. 

10.  The  requirements  for  applicant 
equity,  change  orders,  and  annual  audits 
have  l^n  modified  for  Business  and  In¬ 
dustrial  loan  guarantees. 

11.  Ihx>vision  has  been  made  that  Con¬ 
tracts  of  Guarantee  in  Business  and  In¬ 
dustrial  Loan  cases  may  be  terminated 
under  certain  circmnstances. 

Effective  date. — These  new  Parts  1841, 
1842,  and  1843  will  become  effective  on 
October  18, 1973. 

PART  1841— GENERAL  PROVISIONS 

Sec. 

1841.1  Introductory  Information. 

1841 .3  Full  faith  and  credit  of  U.S.A. 

1841.3  Definitions. 

1841.4  Lender  or  bolder. 

1841.5  Sale  of  Interests  or  participations  In 

loans. 

1841.8-1841.9  [Reserved] 

1841.10  Application  and  loan  processing. 

1841.11  Other  available  financing. 

1841.12  Points,  discounts,  charges,  penalties, 

closing  costs,  loan  fee. 

1841.13  Interest  rates  to  borrower. 

1841.14  Security  requirements. 

1841.15  Promissory  notes,  security  instru¬ 

ments,  and  financing  statements. 

1841.16  Appraisal  of  property. 
1841.17-1841.20  [Reservedl 

1841.21  Guarantee  of  loans. 

1841.22  Guarantee  limits. 

1841.23  Request  for  Conditional  Commit¬ 

ment  to  Guarantee  loan. 

1841.24  Conditional  Commitment  to  Guar¬ 

antee  loan. 

1841.25  Review  of  conditional  commitment 

requirements. 

1841.26  Conditions  precedent  to  Issuance  of 

Contract  of  Guarantee. 

1841.27  Issuance  of  Contract  of  Guarantee. 

1841 .28  Inspection  of  Improvements  by  PHA. 

1841.29  [Reserved] 

1841.30  Guarantee  fee  payable  by  holder. 

1841.31  Holders  Guarantee  Fee  Report  and 

Interest  Subsidy  Claim. 

1841.32  Payment  of  guarantee  fee. 
1841.33-1841.35  [Reserved] 

1841.30  Void  or  voidable  contract. 

1841.37  Unenforceable  contract. 


RULES  AND  REGULATIONS 

Sec. 

1841.38-1841.40  [Reserved] 

1841.41  Termination  of  Contract  of  Guar¬ 
antee. 

1841.42-1841.45  [Reserved] 

1841.46  Loan  servicing. 

1841.47-1841.55  [Reserved] 

1841.66  Equal  opportunity  and  nondiscrim¬ 
ination. 

1841.67- 1841.59  [Reserved] 

1841.60  Transfer  and  assumption — general. 

1841.61  Eligible  transferee — ^full  assump¬ 

tion. 

1841.62  Ineligible  transferee — full  assump¬ 

tion. 

1841.63-1841.65  [Reserved] 

1841.66  Liquidation — general  provisions. 

1841.67  Loss  settlement  options. 

1841.68- 1841.74  [Reserved] 

1841.75  Access  to  records  of  lenders  and 

holders. 

1841.76  Review  of  decisions. 

Authobitt.— 7  U.S.C.  1989;  42  U.S.C.  1480; 
delegation  of  authority  by  the  Sec.  of  Agri.  (7 
CFR  2.23);  delegation  of  authority  by  the 
Asst.  Sec.  for  Rural  Development  (7  CFR 
2.70) . 

§  1841.1  Introduclory  information. 

This  Part  1841  and  Parts  1842  and 
1843  of  this  chapter  (which  are  herein¬ 
after  called  a  Handbook)  contain  regu¬ 
lations  and  prescribe  forms  applicable  to 
loans  guaranteed  by  the  Farmers  Home 
Administration  (FHA).  The  general 
regulations  applicable  to  all  such  loans 
are  set  forth  in  this  Part  1841.  Some  ma¬ 
terial  to  roimd  out  subject  matter  is  also 
contained  in  this  Part  1841,  even  though 
it  applies  to  loans  of  a  particular  type 
or  types.  Part  1842  of  this  chapter  con¬ 
tains  additional  material  with  respect 
to  Business  and  Industrial  Loans..  Part 
1843  of  this  chapter  contains  additional 
material  with  respect  to  Parmer  Loans. 
Such  regulations  and  related  FHA  forms 
apply  to  lenders,  holders,  borrowers, 
FHA.  and  other  parties  Involved  in  mak¬ 
ing,  guranteeing,  servicing,  and  liquidat¬ 
ing  FHA  guaranteed  loans.  Copies  of  this 
Handbook  and  related  FHA  forms  and 
any  amendments  or  revisions  thereof 
may  be  obtained  from  any  FHA  oflBce. 

(a)  Responsibilities  of  borrowers, 
lenders,  holders,  and  FHA. — The  loan 
and  guarantee  transactions  impose  re¬ 
sponsibilities  on  all  parties  concerned, 
but  they  also  confer  benefits  on  such 
parties  and  their  communities. 

(1)  Borrowers  become  obligated  to  re¬ 
pay  their  loans  and  to  perform  other 
duties  specified  in  the  promissory  notes, 
security  instruments,  and  related  docu¬ 
ments. 

(2)  Approved  lenders  become  account¬ 
able  for  making  and  servicing  (and  ap¬ 
proved  subsequent  holders  for  servic¬ 
ing)  loans  in  a  manner  that  will  prop¬ 
erly  protect  the  interests  of  borrowers 
and  those  of  FHA  as  guarantor,  as  well 
as  the  interests  of  the  approved  lenders 
or  holders. 

(3)  FHA  is  responsible  for  seeing  that 
its  loap  guarantee  authority  Is  used  to 
achieve  the  purposes  of  the  law  as  im¬ 
plemented  by  this  Handbook  and  related 
forms. 

(b)  Insured  loans. — Any  applicant  who 
is  eligible  for  an  FHA  guaranteed  loan, 
but  cannot  find  an  approved  lender  who 
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is  willing  to  make  the  loan  with  an  FHA 
guarantee,  may  apply  to  FHA  for  an  in¬ 
sured  loan  if  FHA  agrees  that  such  a 
lender  is  not  available. 

§  1841.2  Full  faith  and  credit  of  U.S..\. 

(Contracts  of  Guarantee  executed  by 
FHA  shall,  subject  to  and  in  accordance 
with  the  contract  provisions,  constitute 
obligations  supported  by  the  full  faith 
and  credit  of  the  United  States  and  in- 
contestible  except  for  fraud  or  misrep¬ 
resentations  of  which  the  approved 
lender  or  approved  holder  had  actual 
knowledge  at  the  time  it  became  such 
lender  or  holder. 

§  1841.3  Definitions. 

The  following  general  definitions  are 
applicable  to  the  terms  used  in  this 
Handbook  and  related  forms.  Additional 
definitions  will  be  found  in  the  Part  re¬ 
lating  to  the  particular  type  of  loan  in¬ 
volved. 

(a)  Act. — The  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921, 
et  seq.)  with  respect  to  all  loans  except 
Housing  Loans;  Title  V  of  the  Housing 
Act  of  1949  (42  U.S.C.  1472,  et  seq.),  and 
section  3 IOC  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1933)  t  with  respect  to  Housing  Loans. 

(b)  Borrower. — All  parties  liable  for 
the  loan  or  any  part  thereof, 

(c)  FHA. — The  United  States  of 
America  acting  through  the  Farmers 
Home  Administration,  an  Agency  of  the 
United  States  Department  of  Agricul¬ 
ture.  References  to  the  National  OflBce, 
Finance  Offlce,  State  Office,  County  Of¬ 
fice,  State  Director,  District  Supervisor, 
County  Supervisor,  or  other  FHA  office 
or  official  should  be  read  as  prefaced  by 
“FHA." 

(d)  Finance  Office. — The  office  which 
maintains  the  FHA  financial  records.  It 
is  located  at  1520  Market  Street,  St. 
Louis,  MO  63103,  (Phone  314-622-4400) 

(e)  Forms. — Forms  and  distribution 
thereof  are  prescribed  in  the  Part  of  this 
Handbook  applicable  to  the  type  of  loan 
involved. 

(f)  Guaranteed  loan. — A  loan  origi¬ 
nated  by  an  approved  lender  and  held 
and  serviced  by  a  registered  holder  under 
an  FHA  stated  percentage  loss  Contract 
of  Guarantee.  References  to  “FHA  guar¬ 
antees,”  “loan  guarantees,”  and  similar 
terminology  apply  to  such  guaranteed 
loans.  The  term  “loan”  or  “note”  in¬ 
cludes  the  related  security  instruments. 
The  term  “note”  also  includes  “assump¬ 
tion  agreement”  and  related  security  in¬ 
struments,  where  appropriate. 

(g)  Handbook. — This  handbook. 

(h)  Hazard  insurance. — Includes  fire, 
windstorm,  lightning,  hail,  explosion, 
riot,  civil  commotion,  aircraft,  vehicles, 
smoke,  builder’s  risk,  public  liability, 
property  damage,  fiood,  workmen’s  com¬ 
pensation,  or  any  similar  insurance  that 
is  available  and  needed  to  protect  the 
security  or  that  is  required  by  law. 

(i)  Holder. — See  Lender. 

(j)  Lender,  holder,  or  registered 
holder. — The  term  lender  refers  to  the 
party  who  makes  the  loan.  The  lender 
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becomes  the  holder  if  it  retains  the  loan. 
The  term  h(dder  also  refers  to  a  party 
who  acquires  the  loan  from  the  original 
lender  or  a  subsequent  holder. 

(1)  The  terms  lender  and  holder  refer 
only  to  parties  approved  by  FHA  to  make 
and  se^ce  or  to  subsequmtly  acquire 
and  service  loans  guaranteed  by  FHA. 

(2)  The  lender  will  become  the  regis¬ 
tered  holder  of  a  particular  loan  when 
the  Contract  of  Guarantee  is  executed.  A 
subsequent  header  will  beccHne  the  regis¬ 
tered  holder  of  a  particular  loan  when  it 
has  acquired  the  loan  and  the  Finance 
Office  receives  a  copy  of  the  notice  of  sale 
executed  by  the  seller-holder  on  Form 
FHA  471-7,  “Notice  and  Acknowledg¬ 
ment  of  Sale  of  Insured  or  Guaranteed 
Loan,"  and  when  the  Finance  Office  ex¬ 
ecutes  the  Acknowledgment  of  Notice  of 
Sale  on  the  bottom  of  that  form.  The 
registered  holder  will  hereinafter  be  re¬ 
ferred  to  as  the  holder,  unless  the  term 
“registered  holder"  is  used. 

(k)  Servicing  loans. — See  “Loan  Serv- 
big”  in  the  Part  of  this  Handbook  appli¬ 
cable  to  each  type  of  loan. 

(l)  State. — Any  of  the  fifty  States, 
Puerto  Rico,  or  the  Virgin  Islands. 

(m)  Transfer  and  assumption  terms. — 
In  relation  to  transfer  and  assumption 
cases,  where  appropriate,  “llquldaticm" 
and  “loan"  shall  be  construed  to  mean 
“transfer  and  assumption,"  “promis¬ 
sory  note"  shall  be  construed  to  mean 
“assumption  agreemait.”  and  “bor¬ 
rower"  shsdl  be  construed  to  mean  “as¬ 
suming  party"  or  “transferee.” 

§1841.4  l.ender  or  holder. 

(a)  Eligible  lender  or  holder. — A 
lender  or  holder  may  be  any  Federal  or 
State  chartered  bank,  Federal  land  bank, 
production  credit  association,  savings 
and  loan  association,  building  and  loan 
association,  insurance  company,  credit 
union,  mortgage  loan  compsmy,  or  other 
lender  or  holder  approved  by  FHA  to 
make  and  service  or  to  subsequently  ac¬ 
quire  and  service  FHA  guaranteed  loans. 
However,  any  holder  of  the  guaranteed 
portion  of  a  loan  all!  not  have  to  be  ap¬ 
proved  by  FHA  so  long  as  the  lender  or 
holder  of  the  nonguaranteed  portion 
maintains  the  responsibility  for  serv¬ 
icing.  See  also  §  1841.5  on  sale  of  inter¬ 
ests  or  participations  in  loans. 

(b)  Supervised  lenders  and  holders. — 
Any  eligible  lender  or  holder  that  is  sub¬ 
ject  to  examination  and  supervision  by 
an  agency  of  the  United  States  or  of  the 
State  in  which  the  loan  will  be  made  and 
the  security  property  is  or  is  to  be  lo¬ 
cated,  is  an  approved  lender  or  holder 
for  that  State. 

(c)  Nonsupervised  lenders  and  hold¬ 
ers. — Any  party  desiring  approval  that 
does  not  meet  the  requirements  of  para¬ 
graph  (b)  of  this  section,  will  be  required 
to  submit  the  following  to  FHA: 

(1)  Form  FHA  449-18,  “Lenders  or 
Holders  Request  for  Approved.” 

(2)  Copy  of  any  license  or  other  evi¬ 
dence  of  authority  required  by  the  State 
as  a  prerequisite  to  engaging  in  the  pro¬ 
posed  lending  activity. 


(3)  Information  on  lending  operations, 
including  period  of  time,  if  any,  in  Imd- 
ing  business,  range  and  volume  of  lend¬ 
ing  activities,  current  financial  state¬ 
ment,  and  such  documentation  as 
requested  by  FHA  to  substantiate  the 
representations  made  in  the  request  for 
approval. 

(4)  FHA  will  make  such  investigation 
as  it  deems  necessary  and  will  notify  the 
lender  or  holder  in  writing  whether  its 
request  is  approved  or  rejected. 

(i)  If  the  request  is  {^proved,  FHA 
will  place. the  lender  on  the  list  of  Ap¬ 
proved  Lenders  and  Holders  for  the  type 
or  types  of  loans  and  the  area  or  areas 
involved. 

(ii)  If  the  request  is  rejected,  the  rea¬ 
sons  for  rejection  will  be  given.  If  the 
lender  or  holder  can  meet  FHA’s  objec¬ 
tions,  it  may  resubmit  the  request. 

(d)  Loan  making  and  servicing  office — 
all  lenders  and  holders. — The  lender  or 
holder  will  advise  FHA  in  writing 
whether  it  plans  initially  to  make  and/ 
or  service  the  loan  through  its  main 
office  or  through  a  branch  office  or 
agent. 

(1)  If  at  a  subsequent  date  the  holder 
plans  to  service  ^e  loan  through  a 
branch  office  or  agent,  or  a  different 
branch  office  or  agent,  it  will  advise  FHA 
in  writing  to  that  effect,  giving  the  name 
and  address  of  the  branch  office  or  agent. 

(2)  Any  such  branch  office  or  agency 
arrangement  is  subject  to  sqiproval  or 
rejection  by  FHA.  The  lender  or  holder 
will  furnish  any  information  requested 
by  FHA  about  the  branch  office  or  agent 
to  assist  FHA  in  determining  whether  to 
approve  the  arrangement. 

(e)  Termination  of  approval  of  any 
lender  or  holder. — If  a  lender  or  holder 
fails  or  refuses  to  comity  with  any  re¬ 
quirements  in  this  Handbook,  such  lend¬ 
er  or  holder  may  be  dropped  from  the 
approved  list.  The  lender  or  holder  will 
be  notified  in  writing  if  such  action  is 
taken.  Any  lender  or  holder  may  be 
dropped  from  the  approved  Ust  for  future 
business  if  it  so  requests. 

(f)  List  of  all  approved  lenders  and 
holders. — Any  person  who  reqiiests  a  list 
of  approved  lenders  from  FHA  will  be 
advised  that  all  “supervised  lenders  and 
holders”  as  defined  in  paragraph  (b)  of 
this  section  serving  the  area  are  ap¬ 
proved  unless  they  have  been  terminate 
or  dropf>ed,  and  will  be  given  the  names 
of  all  “non-supervlsed  lenders  and  hold¬ 
ers”  as  defined  in  paragraph  (c)  of  this 
section  serving  the  area  that  are  on  the 
approved  list. 

§  1841.5  Sale  of  interests  or  partieipa* 
tions  in  loans. 

(a)  In  addition  to  the  right  of  the 
holder  to  sell  the  entire  loan  to  another 
approved  holder,  the  holder  may  sell 
interests  or  participations  in  its  guaran¬ 
teed  loan  or  loans,  provided  that  if  the 
holder  issues  any  security  representing 
beneficial  ownership  in  a  block  of  guar¬ 
anteed  notes,  the  issuer  must  (1)  place 
such  notes  in  the  custody  of  an  insti¬ 
tution  chartered  by  a  Federal  or  State 


agency  approved  by  FHA  to  act  as 
trustee,  and  (2)  provide  such  periodic 
reports  of  sales  as  FHA  requires  from 
time  to  time  by  documents  published  in 
the  Federal  Register:  The  sale  of  such 
interests  or  participations  will  not  alter 
the  responsibilities  of  the  holder  set  forth 
in  this  Handbook. 

§§  1841.6—1841.9  [Reserved] 

§  1841.10  Application  and  loan  process¬ 
ing. 

(a)  Applicant  may  contact  FHA  or 
lender. — If  any  applicant  contacts  FHA 
and  it  thinks  that  the  sqiplicant  may 
qualify  for  a  guaranteed  loan,  it  will 
furnish  the  applicant  a  list  of  all  ap¬ 
proved  lenders  for  the  coimty  or  counties 
Involved  and  suggest  that  the  applicant 
contact  the  approved  lender  of  his  choice. 
Regardless  of  whether  the  applicant  first 
contacts  FHA  or  goes  directly  to  an  ap¬ 
proved  lender,  if  the  lender  is  interest^ 
in  making  a  guaranteed  loan  to  the  £^- 
plicant  and  believes  that  the  aimlicant 
will  qualify  for  such  a  loan,  the  lender 
will  assist  the  applicant  in  preparing  the 
application  requh^  for  the  type  of  loan 
involved. 

(b)  Preparation  of  loan  docket. — ^If  af¬ 
ter  reviewing  the  completed  application, 
the  lender  is  still  Interested  in  making  a 
guaranteed  loan  to  the  applicant  and 
still  believes  that  the  applicant  can  quali¬ 
fy  for  such  a  loan,  the  lender,  with  the 
assistance  of  the  applicant,  may  prepare 
a  loan  docket  and  proce^  with  loan 
processing. 

(c)  Loan  making. — ^The  responsibility 
for  making  (including  closing)  guaran¬ 
teed  loans  rests  with  the  lender.  Ihe  loan 
should  not  be  closed  imtU  an  or  part  of 
the  loan  fimds  are  needed  for  use  by  the 
borrower.  The  loan  will  be  considered 
closed  when  all  loan  and  security  instru¬ 
ments  have  been  executed  and  the  motir- 
gage  or  financing  statement,  or  both,  is/ 
are  filed  for  record. 

§  1841.11  Other  available  financing 
(except  for  Business  and  Industrial 
Loans). 

FHA  will  not  guarantee  loans  unless  it 
determines  that  guaranteeing  loans, 
rather  than  making  Insured  loans,  would 
be  to  its  financial  advantage.  Loans  will 
not  be  guaranteed  if  FHA  determines 
that  the  needed  financing  is  available 
without  the  guarantee.  Loans  that  would 
be  made  by  the  lender  tmder  its  normal 
loan  p>ollcies  (without  a  Contract  of 
Guarantee)  will  not  be  guaranteed. 
Loans  made,  guaranteed,  or  Insured  by 
any  Federal  or  State  agency  will  not  be 
guaranteed,  except  for  loans  made  by 
agencies  of  the  Farm  CTredit  Adminis¬ 
tration  or  by  State  agencies  with  rural 
rehabilitation  fimds.  A  lender  should 
consult  FHA  before  an  application  for 
loan  guarantee  is  prepared  if  the  lender 
desires  to  use  a  guaranteed  loan  to  re¬ 
finance  debts  owed  to  it.  Subject  to  the 
foregoing  provisions  of  this  section,  loans 
will  not  be  participated  in  or  Insured  by 
FHA  if  they  can  be  guaranteed. 
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§  1841.12  Points,  discounts,  charges, 
penalties,  closing  costs,  loan  fee. 

FHA  will  not  guarantee  a  loan  If  the 
borrower  is  required  to  pay  any  points, 
finder’s  fee,  loan  origination  fee,  loan 
discount  fee,  advance  interest,  add  on  in¬ 
terest,  unearned  interest,  compotmd  in¬ 
terest,  interest  on  earned  interest,  serv¬ 
ice  charges,  bonus,  commission,  expense, 
prepayment  penalty,  or  similar  fees  or 
charges,  or  anything  of  value  for  the  pur¬ 
pose  of  obtaining  the  loan,  or  if  an  in¬ 
terest  discount  is  involved;  except  that 
the  borrower  may  pay  the  items  in  para¬ 
graphs  (a),  (b),  and  (c)  of  this  section 
from  funds  included  in  the  loan  for  that 
purpose  if  he  cannot  make  the  payment 
out  of  other  funds. 

(a)  Loan  fee. — The  lender  may  charge 
the  borrower  a  loan  fee  at  the  time  of 
loan  closing,  provided: 

(1 )  The  lender  has  had  an  established 
practice  of  charging  all  borrowers  a  loan 
application,  loan  servicing  or  similar  fee. 

(2)  The  aggregate  amount  of  the  loan 
fee  does  not  exceed  one-half  of  one  per- 
c«it  (‘/4  of  1%)  of  the  principal  amoimt 
of  the  guaranteed  loan  promissory  note 
in  loan  cases  where  the  final  maturity 
date  of  the  loan  note  is  less  than  three 
years,  or  one  percent  (1%)  of  such  prin¬ 
cipal  amoimt  in  other  loan  cases,  and 

(3)  The  loan  fee  is  a  one-time  charge 
and  no  fee  can  be  charged  in  connection 
with  loan  extensions,  renewals,  or  at  any 
other  time  while  the  Contract  of  Guar¬ 
antee  is  in  effect.  This,  however,  will  not 
preclude  another  loan  fee  charge  on  the 
same  basis  to  the  same  borrower  if  the 
borrower  enters  into  a  new  loan  arrange¬ 
ment  evidenced  by  a  new  promissory  note 
and  covered  by  a  new  Contract  of  Guar¬ 
antee. 

(b)  Closing  costs. — The  borrower  may 
pay  expenses  which  are  his  or  its  respon¬ 
sibility  and  are  incident  to  consumma¬ 
tion  of  the  loan  (as  distinguished  from 
payments  to  obtain  or  service  the  loan), 
such  as  fees  or  chai'ges  for  legal,  arch¬ 
itectural,  appraisal,  and  other  technical 
services,  hazard  insurance  premiums, 
and  recordation  costs. 

(c)  Social  Security  taxes. — The  bor¬ 
rower  may  pay  his  or  its  share  of  such 
taxes  for  any  labor  hired  by  the  borrower 
in  connection  with  making  planned  im¬ 
provements. 

(d)  Late  payment  charges. — Such 
charges  can  only  be  made  in  monthly 
Installment  cases.  They  must  be  agreed 
to  in  writing  by  the  borrower,  must  be 
collected  from  the  borrower,  cannot  be 
Included  in  a  guaranteed  loan  or  de¬ 
ducted  from  payments  thereon,  and  are 
not  covered  by  the  Contract  of  Guar¬ 
antee.  Late  charges  cannot  be  made  on 
any  amount  paid  within  15  days  after  its 
due  date.  The  term  “Paid”  means  de¬ 
livered  to  the  holder  or  its  main  office, 
branch  office,  or  agent,  or  placed  in  the 
mail  properly  addressed  to  any  such 
party  with  postage  prepaid. 

§  1841.13  InterenI  rates  to  borrowers. 

(a)  Business  and  industrial  loans. — 
The  Interest  rate  on  these  loans  will  be 
negotiated  between  the  lender  and  the 
borrower. 


(b)  Other  loans. — The  Interest  rate 
which  the  lender  may  charge  borrowers 
obtaining  loans  (other  than  those  cov¬ 
ered  by  paragraph  (a)  of  this  section) 
are  limited  by  statute  or  are  fixed  pur¬ 
suant  to  statutory  formulae.  The  rates 
on  these  loans  made  during  one  period 
of  time  may  differ  from  the  rates  on 
loans  of  the  same  type  made  during  an¬ 
other  period  of  time.  Also,  there  may  be 
a  variance  between  interest  rates  on 
loans  of  different  types  covered  by  this 
paragraph. 

(c)  Rates  and  ceilings  established  pe¬ 
riodically. — FHA  will  determine  the  in¬ 
terest  rate  for  each  type  of  loan  covered 
by  paragraph  (b)  of  this  section  when 
this  loan  guarantee  program  becomes 
effective  with  respect  to  it,  and  subse¬ 
quent  changes  therein.  The  lender  may 
ascertain  the  interest  rate  for  each  type 
of  such  loan  by  telephoning  any  FHA 
office  or  by  consulting  the  Federal  Reg¬ 
ister.  Interest  will  be  charged  only  on 
the  actual  amount  of  loan  funds  bor¬ 
rowed  and  for  the  actual  time  the  money 
is  outstanding.  The  interest  rate  initially 
established  for  each  loan  will  remain 
constant  during  the  existence  of  the 
FHA  guarantee  thereon,  unless  other¬ 
wise  provided  in  the  Part  containing 
additional  provisions  with  respect  to  the 
type  of  loan  involved.  Interest  on  pro¬ 
tective  advances  made  by  the  holder  to 
protect  the  security  may  be  charged  at 
the  rate  specified  in  the  security  instru¬ 
ments.  See  also  §  1841.12. 

§1811.14  Security  requirements. 

The  lender  and  holder  are  responsible 
for  seeing  that  propter  and  adequate  se¬ 
curity  is  obtained  and  maintained  in 
existence  and  of  record  to  protect  the 
interests  of  the  lender  and  holder  and 
FHA.  For  more  specific  requirements,  see 
the  Part  applicable  to  each  typ>e  of  loan. 

(a)  Third  party  liens  (laborers,  me¬ 
chanics,  etc.). — Among  other  things  in 
obtaining  the  required  security,  the 
lender  is  responsible  for  ascertaining 
that  there  are  no  claims  of  laborers, 
materialmen,  contractors,  subcontrac¬ 
tors,  suppliers  of  machinery  and  equip¬ 
ment  or  other  lienholders  or  lien  claim¬ 
ants  against  the  security  property  or  the 
borrower. 

(b)  All  collateral  must  secure  entire 
loan. — All  collateral  of  any  nature  se¬ 
curing  a  loan  guaranteed  by  FHA  must 
secure  the  entire  loan  unless  that  is 
legally  impossible  as  in  some  Texas 
homestead  cases.  The  lender  cannot  take 
separate  collateral  to  secure  only  that 
ptortion  of  the  loan  or  loss  not  covered  by 
the  FHA  guarantee. 

§  1841.15  Promi8M>ry  nole8,  8Priirity  in¬ 
struments,  and  finant'ing  statements. 

(a)  Promissory  notes,  mortgages,  and 
security  agreements. — The  lender  may 
use  its  forms  of  promissory  notes,  real 
estate  mortgages  (including  deeds  of 
trust  and  similar  instruments),  and  se¬ 
curity  agreements  (including  chattel 
mortgages  in  Louisiana  and  Puerto  Rico) , 
provided: 

(1)  Such  forms  do  not  contain  any 
provisions  that  are  in  conflict  or  are  in¬ 


consistent  with  the  provisions  of  this 
Handbook  or,  if  they  do  contain  any 
such  conflicting  or  inconsistent  provi¬ 
sions,  such  provisions  will  not  be  relied 
on  or  enforced  by  the  lender  or  holder  in 
any  way  or  to  any  extent  while  the  Con¬ 
tract  of  Guarantee  is  in  effect. 

(2)  Such  forms  are  amended  by  in¬ 
serting  the  following  provisions  as  appli¬ 
cable  (except  in  Business  and  Industrial 
loans  guaranteed  imder  section  310B(a) 
and  Housing  loans  meeting  the  require¬ 
ments  of  section  3 IOC  (a)  of  the  Con¬ 
solidated  Farm  and  Rural  Development 
Act  (7U.S.C.  1932, 1933)) : 

(i)  In  real  estate  and  chattel 
mortgages: 

Guarantee  by  Government. — Mortgagor 
understands  that  the  loan  evidenced  by  the 
Note  secured  hereby  is  being  made  or  allowed 
to  remain  extant  by  Lender  only  on  the  con¬ 
dition  that  repayment  thereof  or  any  loss 
thereon  will  be  guaranteed  in  whole  or  in 
part  to  Lender  by  the  United  States  of 
America  or  an  agency  thereof  (herein 
“Government”).  Therefore,  in  consideration 
of  such  guarantee.  Mortgagor  agrees  that  if 
at  any  time  it  shall  appear  to  the  Govern¬ 
ment  that  Mortgagor  may  be  able  to  obtain 
a  loan  without  a  guarantee  from  a  bank,  a 
production  credit  association,  a  Federal  land 
bank,  or  other  responsible  coop)eratlve  or  pri¬ 
vate  credit  source,  at  reasonable  rates  and 
terms  for  loans  for  similar  purposes  and 
periods  of  time  without  such  guarantee. 
Mortgagor  will,  upon  the  Government’s  re¬ 
quest,  apply  for  and  accept  such  loan  in 
sufficient  amount  to  pay  the  indebtedness 
secured  hereby  and  to  pay  for  any  stock 
necessary  to  be  purchased  in  a  cooperative 
lending  agency  in  connection  with  such  loan. 

(ii)  In  security  agreements: 

Guarantee  by  Government.  Debtor  under¬ 
stands  that  the  loan  secured  hereby  is  being 
made  or  allowed  to  remain  extant  only  on  the 
condition  that  repayment  thereof  or  any  loss 
thereon  will  be  guaranteed  in  whole  or  in 
part  to  Secured  Party  by  the  United  States  of 
America  or  an  agency  thereof  (herein  called 
the  "Government”).  Therefore,  in  considera¬ 
tion  of  such  guarantee.  Debtor  agrees  that  if 
at  any  time  it  shall  appear  to  the  Govern¬ 
ment  that  Debtor  may  be  able  to  obtain  a 
loan  without  a  gruarantee  from  a  bank,  a  pro¬ 
duction  credit  association,  a  Federal  land 
bank,  or  other  responsible  cooperative  or  pri¬ 
vate  credit  source,  at  reasonable  rates  and 
terms  for  loans  for  similar  purposes  and 
periods  of  time  without  such  guarantee. 
Debtor  will,  upon  the  Government’s  re¬ 
quest,  apply  for  and  accept  such  loan  in 
sufficient  amount  to  pay  the  indebtedness 
secured  hereby*  and  to  pay  for  any  stock 
necessary  to  be  purchased  in  a  cooperative 
lending  agency  In  connection  with  such  loan. 

(b)  Financing  statements. — Commer¬ 
cial  financing  statement  forms  that  com¬ 
ply  with  State  laws  and  regulations  may 
be  used.  They  must  be  adapted  to  meet 
FHA  requirements  by  inserting  provi¬ 
sions: 

(1)  Covering  the  “proceeds  and  prod¬ 
ucts”  of  the  collateral  described,  and 

(2)  That  “disposition  of  the  collateral 
is  not  authorized  hereby.” 

§  1841.16  Appraisal  of  property. 

Property  that  will  serve  as  seciudty  for 
the  loan  must  be  appraised  by  a  qualified 
appraiser  who  is  experienced  In  apprais¬ 
ing  the  kind  of  property  Involved. 
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(a)  Qualifications  of  appraisers. — ^The 
lender  will  be  responsiWe  for  determining 
that  appraisers  have  the  necessary  qiiaU- 
fications  and  experiwice  to  make  the  ap¬ 
praisals.  If  the  iCTider  has  any  questions 
in  this  regard,  it  should  check  with  FHA 
before  having  an  aiHiraisal  made. 

(b)  Appraisal  fees  or  charges. — ^The 
lender  must  determine  that  the  fees  or 
charges  are  reasonable. 

(c)  Appraisal  reports. — ^Appraisal  re¬ 
ports  will  be  made  on  forms  approved  by 
the  lender. 

§  1841.17— 1841.2<r  [Reserved] 
§1841.21  Guarantee  of  loans. 

FHA  may  guarantee  loans  made  by  ap¬ 
proved  lenders  to  eligible  applicants  for 
authorized  purposes  in  accordance  with 
the  provisions  of  this  Handbook. 

§  1841.22  Guarantee  limits. 

The  maximiun  loss  covered  by  the  Con¬ 
tract  of  Guarantee  can  never  exceed 
ninety  percent  (90%)  of  the  principal 
amount  advanced  to  the  borrower  under 
the  guaranteed  loan  promissory  note  or 
assumed  imder  an  assumption  agree¬ 
ment.  Subject  to  this  overall  limitation, 
the  rate  of  the  loss  will  be  the  guaranteed 
percentage  rate  proposed  by  the  lender 
not  to  exceed  ninety  percent  (90%)  of 
the  loss  sustained  by  the  holder  <m  the 
borrower’s  obligations  covered  the 
Ccmtract  of  Guarantee; 

§  1841.23  Request  for  conditional  com¬ 
mitment  to  guarantee  loan. 

When  FHA  receives  a  request  for  con¬ 
ditional  commitment  to  guarantee  a  loan. 
It  will  evaluate  the  material  submitted 
and  any  other  information  it  deems  nec- 
essskry  to  determine  whether  the  appli¬ 
cant  appears  to  be  ^glble;  loan  funds 
are  to  be  used  for  authMlzed  purposes 
only;  the  amoimt  of  the  loan.  Interest 
rate,  repayment  period  and  schedule,  In¬ 
surance  requirements,  plan  of  (K>6ra- 
tions,  and  any  late  payment  charges  on 
mmithly  installments  appear  to  be  satis¬ 
factory;  the  prt^xised  security  appears  to 
be  adequate;  the  proposed  loan  appears 
to  be  sound;  the  lender  plans  to  service 
the  locui  properly;  and  all  other  perti¬ 
nent  requirements  likely  can  and  will  be 
met  If  FHA  cannot  make  a  favorable 
determination,  it  will  promptly  inform 
the  lender  in  writing  of  the  reasons.  If 
the  Imder  can  satisfy  FHA’s  objectimis, 
the  lender  may  resubmit  the  matter  to 
FHA  fw  reconsideration. 

§  1841.24  Conditional  commitment  to 
guarantee  loan. 

The  cmiditional  cmnmitment  to  guar¬ 
antee  the  loan  will  be  made  on  Form 
FHA  449-14,  “Conditional  Commitment 
for  Guarantee.”  Hie  purpose  of  this 
form  is  to  advise  the  lender  that  the  ma¬ 
terial  submitted  by  the  lender  to  FHA 
is  approved  subject  to  the  conditions  and 
requirements  set  forth  in  the  form,  and 
that  FHA  will  Issue  a  Contract  of  Guar¬ 
antee  if  all  such  conditlcms  and  require- 
mmts  and  others  set  fcxth  in  this  Hand¬ 
book  prerequisite  to  issuance  of  the  Con¬ 
tract  of  Guarantee,  are  met  within  the 


period  of  time  q>ectfied  In  the  conditional 
commitment  or  any  written  extmslon 
thereof  made  by  FHA. 

§  1841.25  Review  of  conditional  com¬ 
mitment  requirements. 

On  receipt  of  the  CTonditional  Commlt- 
m^t  for  Guarantee,  the  lender  should 
review  the  matter  (and  discuss  It  with 
the  sqiplicant  if  necessary)  to  determine 
whether  the  conditions  and  requirements 
are  acceptable.  If  the  conditions  and 
requirements  are  not  acc^table  to  the 
sq>i^cant  or  lender,  the  lender  should 
Inform  FHA  of  recommended  revisions 
and  the  reasons  therefor  for  further  con¬ 
sideration. 

§  1841.26  Conditions  precedent  to  issu¬ 
ance  of  Contract  of  Guarantee. 

The  Contract  of  Guarantee  will  not  be 
Issued  until; 

(a)  Lender's  and  borrotaer’s  advice. — 
The  Imder  and  bcurower  In  Business  and 
Industrial  loan  cases  (the  lender  only 
In  other  cases  unless  otherwise  provided 
In  the  additional  provisions  in  the  Part 
applicable  to  the  particular  type  of  loctn 
Involved)  advlse(s)  P’HA  that; 

(1)  No  major  changes  have  been  made 
In  the  loan  conditions  and  requirements 
since  the  request  was  made  for  issuance 
of  a  conditional  commitment  to  guar¬ 
antee  the  loan  except  those,  if  any.  that 
have  been  approved  in  the  interim  period 
by  FHA  In  Mating.  Other  changes  within 
the  approved  loan  purposes  that  do  not 
increase  the  cost,  require  additional  time, 
or  adversely  affect  the  objectives  or 
soundness  of  the  loan  may  be  approved 
by  the  borrower  and  lender. 

(2)  In  Business  and  Industrial  and 
Housing  locm  cases,  all  planned  property 
acquisition  has  been  completed,  and  aU 
construction,  reimir,  and  development 
has  been  properly  completed  In  accord¬ 
ance  with  plans  and  specifications  and 
the  cost  thereof  has  not  exceeded  the 
amoimt  approved  by  FHA. 

(3)  In  Farmer  Loan  cases,  all  prop¬ 
erty  acqulsiticm,  cmistruction,  repairs, 
and  land  develmment  have  bem  com¬ 
pleted  or  will  be  completed  after  issu¬ 
ance  of  the  Contract  of  Guarantee.  In 
the  absmce  of  unusual  circumstances  in 
Farmer  Loan  cases.  It  is  anticipated  that 
the  Contract  of  Guarantee  will  be  ex¬ 
ecuted  before  such  actions  have  taken 
place.  In  either  event,  the  lender  will  be 
responsible  for  seeing  that  property  listed 
in  the  Request  for  Conditicmal  Commit¬ 
ment  to  Guarantee  Loan  is  acquired  and 
that  construction,  repairs,  and  land  de¬ 
velopment  are  cmnpleted  promptly  and 
in  accordance  with  plans  and  specifica¬ 
tions  approved  by  FHA. 

(4)  The  loan  has  been  properly  closed, 
and  the  required  security  instruments 
have  been  (or  will  be)  obtained. 

(5)  The  borrower  has  title  marketable 
In  fact  to  the  security  property  then 
owned  by  him  or  it,  subject  only  to  the 
instnunents  securing  the  loan  to  be  guar¬ 
anteed  and  any  other  exceptions  ap¬ 
proved  in  writing  by  FHA. 

(6)  Security  pitmerty  then  owned  by 
the  borrower  (and/or  that  which  will  be 


acquired,  repaired,  constructed,  or  devel¬ 
op^  with  loan  funds  after  Issuance  of 
the  Ckmtract  of  Guarantee  in  Farmer 
Loan  cases),  is  considered  adequate  se¬ 
curity  for  the  loan  to  be  guaranteed,  and 
the  security  Instnunents  covering  such 
property  are  all  properly  filed  or  re¬ 
corded.  as  appropriate  and  legally  per¬ 
missible. 

(7)  Proper  hazard  and  any  other  re¬ 
quired  Insurance  Is  in  effect. 

(8)  Truth  In  Lending  requirements 
have  be«i  met. 

(9)  All  Equal  Opportunliy  and  Non¬ 
discrimination  requiremmts  have  been 
met  or  will  be  met  at  the  appropriate 
time. 

(b)  FHA  investigation. — ^FHA  makes 
or  causes  to  be  made  any  Independent 
investigatimi  It  considers  necessary. 
Such  investigaticsi  may  be  made  at  the 
borrower’s  expense.  However,  the  making 
of  any  such  Investigation  will  not  rrileve 
the  borrower  or  lender  of  any  responsl- 
bUlty. 

(c)  FHA  findings. — ^FHA  finds  (Mi  the 
basis  of  advice  required  by  paragraphs 
(a)  and  (b)  of  this  section  and  such  in¬ 
dependent  InvestigatlMi  as  It  may  make) 
that  the  requlrMnents  have  beni  met. 

§  1841.27  Issuance  of  Contract  of  Guar¬ 
antee. 

(a)  Execution  of  Contract. — ^If  FHA 
finds  that  all  requirements  have  been 
met.  It  will  execute  the  Contract  of 
Guarantee  which  will  set  forth  (iqieclfi- 
cally  or  by  reference)  the  terms  and  con¬ 
ditions  of  the  guarantee.  The  original 
Contract  of  Guarantee  will  be  forwarded 
to  the  lender. 

(b)  Refusal  to  execute  contract. — ^If 
FHA  determines  that  it  cannot  execute 
the  Contract  of  Guarantee,  It  will 
promptly  inform  the  lender  in  writing  of 
the  reasons.  If  the  lendM  satisfies  FHA’s 
objections,  the  lender  may  resubmit  the 
matter  to  FHA  for  further  consideration. 

§  1841.28  Inspection  of  improvements 
by  FHA. 

’The  lender  will  see  that  FHA  is  notified 
so  that  It  can  make  inspectlMis  at  vari¬ 
ous  stages  of  construction,  repair  or  de¬ 
velopment  If  FHA  has  advised  the  lender 
that  it  desires  to  do  so  in  the  particular 
case. 

§  1841.29  [Reserved] 

§  1841.30  Guarantee  fee  payable  by 
holder. 

(a)  Fixed  rate  on  principal  balance. — 
A  loan  guarantee  fee  will  be  paid  to  FHA 
by  the  holder.  The  guarantee  fee  will  not 
be  charged  to,  collected  from,  or  other¬ 
wise  passed  on  to  the  borrower.  The  fee 
will  be  a  fixed  percentage  rate  on  the 
principal  balance  outstanding  mi  the 
guaranteed  loan  promissory  note  or  as¬ 
sumption  agreement  at  the  time  each  fee 
payment  falls  due. 

(b)  Percentage  rate  of  fee — times  of 
payments. — The  percentage  rate  of  the 
fee  and  the  times  of  periodic  payments 
thereof  will  be  established  and  an- 
noimced  by  FHA.  The  applicable  per¬ 
centage  rate  and  times  of  periodic  pay¬ 
ments  of  the  fee  for  each  loan  will  be 
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stipulated  in  the  Contract  of  Guarantee 
and  will  not  be  changed  during  the  ex¬ 
istence  of  that  Contract  of  Guarantee. 
Lenders  or  holders  can  ascertain  the 
guarantee  fee  rate  and  times  of  payments 
in  effect  at  any  particular  time  by  con¬ 
tacting  FHA  or  by  consulting  the  Fed¬ 
eral  RegisteA. 

§  1841.31  Holders  Guarantee  Fee  Re¬ 
port  and  Interest  Subsidy  Claim. 

Form  FHA  449-19,  “Holders  Guaran¬ 
tee  Fee  Report  and  Interest  Subsidy 
Claim,”  must  be  sent  by  the  holder  to  the 
Finance  OflBce  so  that  it  will  be  received 
by  that  office  not  later  than  ten  days 
after  each  guarantee  fee  payment  (or 
interest  subsidy  payment,  where  appli¬ 
cable)  is  reqtiired  to  be  made. 

§  1841.32  Payment  of  guarantre  fee. 

On  the  basis  of  information  contained 
in  Form  FHA  449-19,  the  holder  will  cal¬ 
culate  the  amount  of  each  loan  guaran¬ 
tee  fee  on  the  basis  prescribed  in 
§  1841.30(b)  and  FHA  issuances  pur¬ 
suant  thereto,  and  will  remit  the  re¬ 
quired  amoimt  to  the  Finance  Office 
along  with  the  report.  The  check  will  be 
made  payable  to  the  Farmers  Home  Ad¬ 
ministration.  See  §  1841.41  on  termina¬ 
tion  of  (Contract  of  Guarantee  for  failure 
to  make  timely  payment  of  guarantee 
fees. 

§§  1841.33 — 1841.35  [Reserved] 

§  1841.36  Void  or  voidable  conlraol. 

(a)  All  cases. — The  (Contract  of  Guar¬ 
antee  will  be  void  if  it  or  the  guaranteed 
loan  was  obtained  by  fraud  or  material 
misrepresentation  of  which  the  original 
lender  or  registered  holder  had  actual 
knowledge  at  the  time  it  became  such 
lender  or  holder. 

(b)  Other  than  business  and  industrial 
loan  cases. — If  any  interest  subsidy  pay¬ 
ments  have  been  made  to  the  holder  by 
FHA  under  a  void  contract,  the  holder  is 
required  to  repay  the  amoimt  thereof  to 
FHA.  If  any  interest  subsidy  payments 
havu  been  made  to  the  holder  by  FHA 
und>«r  a  voidable  contract  after  it  became 
void,  the  holder  Is  required  to  repay  the 
amount  thereof  to  FHA. 

(c)  Cross  references. — See  §  1841.37  on 
unenforceable  CJontract  of  Guarantee 
and  §  1841.41  on  termination  of  Contract 
of  Guarantee. 

§  1841.37  Unonforvoable  conlracl. 

(a)  Contract  unenforceable.— The 
Contract  of  Guarantee  will  be  unenforce¬ 
able; 

(1)  By  or  on  behalf  of  any  party  who 
is  not  the  original  lender  or  a  subsequent 
registered  holder. 

(2)  As  to  any  loss  occurring  or  caused 
by  events  occurring  while  the  loan  was 
not  held  by  the  original  lender  or  a  sub¬ 
sequent  registered  holder. 

(3)  If  loan  funds  are  used  for  purposes 
other' than  those  on  the  basis  of  which 
FHA  issued  the  Contract  of  Guarantee, 
without  FHA’s  written  approval. 

(4)  If  the  borrower  does  not  have  or 
obtain  title  marketable  in  fact  to  the 
security  property. 


(5)  If  any  note,  assumption  agreement, 
financing  statement,  or  security  instru¬ 
ment  is  invalid  or  unenforceable  or  does 
not  contain  any  provisions  required  by 
this  Handbook. 

(6)  If  the  security  instruments  do  not 
secure  the  entire  loan  or  advances,  un¬ 
less  that  is  legally  impossible  under  State 
constitutional  or  statutory  provisions. 

(7)  If  the  lender  does  not  obtain  liens 
with  the  priorities  specified  by  the  lender 
and  agreed  to  by  FHA,  or  fails  to  prop¬ 
erly  record  or  file  lien  or  notice  instru¬ 
ments  to  obtain  or  maintain  such  lien 
priorities  of  record  during  the  existence 
of  the  FHA  guarantee. 

(8)  If  at  any  time  the  holder  fails  to 
maintain  an  office  (either  its  main  or 
branch  office  or  that  of  an  agent)  near 
enough  to  the  security  property  location 
so  that,  in  the  judgment  of  FHA,  the 
servicing  functions  can  be  properly  and 
efficiently  discharged. 

(9)  If  the  holder  does  not  comply  with 
the  loan  making,  construction  or  other 
development,  servicing,  and  liquidation 
requirements  in  this  Handbook.  This  re¬ 
lates  to  the  provisions  of  this  Handbook 
at  the  time  of  execution  of  the  Contract 
of  Guarantee  and  to  any  future  provi¬ 
sions  of  this  Handbook  not  inconsistent 
with  the  provisions  of  said  contract  or 
the  provisions  of  this  Handbook  at  that 
time. 

(b)  FHA  may  pay  partial  loss  under 
unenforceable  contract. — In  any  case 
in  which  the  Contract  of  Guarantee  is 
unenforceable,  if  FHA  determines  that 
only  part  of  any  loss  was  caused  by  fail¬ 
ure  of  the  holder  to  comply  with  para¬ 
graph  (a)  (3)  through  (9)  of  this  sec¬ 
tion,  FHA  will  honor  the  Contract  of 
Guarantee  as  to  the  part  of  such  loss 
which  FHA  determines  to  be  in  excess  of 
that  portion  of  the  loss  caused  by  such 
noncompliance. 

§§  1841.38 — 1841.40  [Resrrvodi 

§  1841.41  Termination  of  Contract  of 
Guarantee. 

The  Contract  of  Guarantee  will  termi¬ 
nate  automatically  for  failure  to  remit 
guarantee  fee  payments  within  the  time 
allowed  under  S  1841.30(b)  and  FHA  is¬ 
suances  pursuant  thereto,  unless  the 
holder  satifies  FHA  that  the  payment  is 
late  for  justifiable  reasons.  The  Contract 
of  Guarantee  may  also  be  terminated  by 
full  repayment  of  the  loan,  or  by  written 
notice  from  the  holder  to  the  Finance 
Office  that  the  contract  will  terminate  30 
days  after  the  date  of  the  notice;  pro¬ 
vided  that; 

(a)  Notice  and  enclosures. — The  notice 
is  mailed  promptly  and  is  accompanied 
by  the  Contract  of  Guarantee  for  cancel¬ 
lation. 

(b)  Fees  are  current. — All  guarantee 
fees  that  are  owed  have  been  paid. 

§§  1841.42—1841.45  [Re.servedl 
§  1841.46  1.4>an  servicing. 

The  holder  is  responsible  for  loan  serv¬ 
icing.  The  term  “servicing”  as  used  in 
this  Handbook  includes  sdl  actions  that 
are  necessary  after  loan  closing  to  col¬ 


lect  the  indebtedness  and  to  protect  the 
security  and  security  rights.  This  in¬ 
volves,  but  is  not  limited  to,  obtaining 
and  maintaining  compliance  with  the 
provisions  of  the  loan  and  security  in¬ 
struments,  any  supplementary  agree¬ 
ments,  and  this  Handbook.  TTie  term 
“servicing”  also  includes  transfer  and 
assumption  and  liquidation,  except  in 
those  instances  in  which  more  specific 
terminology  is  used  with  respect  to  those 
matters.  The  specific  servicing  functions 
involved  in  transfers  and  assumptions 
and  liquidations  are  set  forth  imder 
those  headings  in  this  Handbook.  Among 
the  holder’s  more  significant  general 
servicing  functions  are  those  involved  in 
seeing  that; 

(a)  Collections  of  indebtedness. — In¬ 
debtedness  is  collected  as  it  falls  due 
(from  the  borrower,  third  party  con¬ 
verters,  or  other  parties  liable),  and 
transfer  and  assumption  or  liquidation 
action,  if  approved,  is  taken  as  provided 
for  under  those  respective  headings  in 
this  Handbook. 

(b)  Hazard  insurance. — Adequate  haz¬ 
ard  insurance  (as  available  and  needed 
for  the  type  of  property  and  operation  in¬ 
volved)  is  obtained  and  kept  effective  on 
the  insurable  security  property,  with  loss 
payable  clause  in  favor  of  the  holder  as 
mortgagee  or  secured  party. 

(c)  Taxes. — Taxes  and  any  assess¬ 
ments  or  ground  rents  against  or  affect¬ 
ing  the  security  property  are  paid. 

(d)  Litigation. — The  loan  and  secui  ity 
are  protected  in  foreclosure,  bankruptcy, 
receivership,  insolvency,  condemnation, 
or  other  litigative  or  third  party  actions. 

(e)  Loss  payments  and  compensation 
awards. — Any  insurance  loss  payments, 
condemnation  awards,  or  similar  pro¬ 
ceeds  are  applied  on  the  guaranteed  loan 
in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based;  or  to  a 
rebuilding  or  otherwise  acquiring  needed 
replacement  security  property  of  at  least 
equal  security  value  with  the  written  ap¬ 
proval  of  FHA  and  any  other  interested 
parties. 

(f)  Sale  of  Security  property  and  dis¬ 
position  of  proceeds. — The  sale  or  other 
disp>osition  of  security  property  is  not 
approved  unless  the  guaranteed  loan  is 
paid  in  full  or  all  proceeds  are  applied 
in  accordance  with  the  lien  priorities  on 
which  the  guarantee  was  based,  except 
that; 

(1)  Proceeds  from  the  disposition  of 
basic  security  may  be  used  to  acquire 
property  of  similar  nature,  equal  value, 
and  equal  lien  priority  when  the  holder 
and  FHA  determine  that  such  use  is  nec¬ 
essary  for  the  success  of  the  enterprise. 
Basic  security  means  all  real  property, 
fixtures,  foundation  herds,  machinery, 
and  equipment  serving  as  security  for 
the  guaranteed  loan. 

(2)  Proceeds  from  the  disposition  of 
any  non-basic  security  property  planned 
to  be  marketed  in  the  regular  course  of 
business  in  going  concern  cases  may  be 
used  for  purposes  which  the  holder  de¬ 
termines  are  necessary  and  proper  in 
connection  with  the  type  of  operation 
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Involved  (and  also  for  family  living  ex¬ 
penses  in  Farmer  Loan  cases) . 

(g)  Protective  advances. — No  advances 
for  purposes  other  than  protection  or 
preservation  of  the  security  or  security 
property  are  made  without  FHA’s  written 
approval.  Such  advances  (often  called 
“future”  advances)  for  such  protection 
or  preservation  include,  but  are  not  lim¬ 
ited  to,  advances  for  taxes,  annual  assess¬ 
ments,  any  ground  rents,  and  hazard  in¬ 
surance  premiums  affecting  the  security 
property. 

(h)  Personal  liability. — The  borrower 
(any  party  liable)  is  not  released  from 
personal  liability  for  all  or  any  part  of 
the  guaranteed  loan  (except  in  transfer 
and  assiunption  cases  in  which  the  full 
amount  of  the  indebtedness  is  assumed) . 

(i)  Alteration  of  instruments. — No 
provisions  of  the  loan  or  security  instru¬ 
ments  are  altered  without  FHA’s  written 
approval. 

(j)  Compliance  with  Laws  and  ordi¬ 
nances. — Compliance  is  made  with  all 
laws  and  ordinances  applicable  to  the 
security  property  or  to  the  lender  or 
holder. 

§§  1841.47 — 1841.53  [Reserved] 

§  1841.56  Equal  opportunity  and  non- 
diserimination. 

The  following  equal  opportimity  and 
nondiscrimination  forms  and  require¬ 
ments  are  applicable  to  certain  cases  in¬ 
volving  construction  as  indicated.  In 
Business  and  Industrial  loan  cases,  the 
borrower  is  responsible  for  seeing  that 
the  requirements  of  paragraphs  (b) 
through  (f)  of  this  section  are  met.  In 
other  cases  the  lender  has  that  respon¬ 
sibility  unless  otherwise  provided  in  the 
Part  containing  the  additional  provisions 
applicable  to  the  particular  type  of  loan 
involved.  (For  more  detailed  informa¬ 
tion  see  7  CFR  Part  15,  and  41  CFR  Part 
60.) 

(a)  Compliance  reports. — No  prospec¬ 
tive  contractor  or  subcontractor  will  be 
eligible  for  a  contract  or  subcontract  fi¬ 
nanced  with  a  guaranteed  loan  imtil  he 
has  filed  all  of  the  compliance  reports 
required  of  him  under  any  previous  con¬ 
tracts. 

(b)  Equal  Opportunity  Agreement. — 
Before  loan  closing,  each  applicant  whose 
loan  involves  a  construction  contract  of 
more  than  $10,000  must  execute 
Form  FHA  400-1,  “Equal  Opportunity 
Agreement.” 

(c)  Contract  or  subcontract  in  excess 
of  $10,000. — If  the  contract  or  a  subcon¬ 
tract  exceeds  $10,000: 

(1)  The  contractor  or  subcontractor 
must  submit  Form  FHA  400-6,  “Compli¬ 
ance  Statement,”  before  or  as  a  part  of 
the  bid  or  negotiaticHi. 

(2)  An  Equal  Opportunity  Clause  must 
be  part  of  each  contract  and  subcontract. 
'This  clause  is  incorporated  in  Form  FHA 
424-6,  “Construction  Contract,”  which 
may  serve  as  a  guide. 

(3)  With  notification  of  the  contract 
award,  the  contractor  must  receive: 

(i)  Form  FHA  400-3,  “Notice  to  Con¬ 
tractors  and  Applicants”  signed  by  the 


lender,  'with  an  attached  Equal  Employ¬ 
ment  Opportunity  Poster.  Posters  in 
Spanish  must  be  provided  and  displayed 
where  a  significant  portion  of  the  popu¬ 
lation  is  Spanish  speaking. 

(ii)  Form  AD-425,  “CTontractor’s  Af¬ 
firmative  Action  Plan  for  Ekiual  Employ¬ 
ment  Opportunity  Under  Executive 
Order  11246  and  Executive  Order  11375, 
“if  the  contractor  or  subcontractor  is 
subject  to  the  requirements  of  para¬ 
graph  (e)  of  this  section. 

(d)  100  or  more  employees  and  con¬ 
tract  or  subcontract  exceeds  $10,000. — 
If  the  contractor  or  subcontractor  has 
100  or  more  employees  and  the  contract 
or  subcontract  is  for  $10,000  or  more: 

( 1 )  In  addition  to  meeting  the  require¬ 
ments  of  paragraph  (c)  of  this  section, 
each  such  contractor  or  subcontractor 
must  file  Standard  Form  100,  “Employer 
Information  Report  EEO-1”  with  the 
Joint  Reporting  CcMnmittee  within  30 
days  of  the  contract  or  subcontract 
award  unless  this  report  has  already  been 
submitted  within  the  last  12  months. 

(2)  An  annual  report  must  be  filed  on 
or  before  March  31  as  long  as  the  con¬ 
tractor  or  subcontractor  holds  a  cwitract 
equal  to  $10,000  or  more  which  is  financed 
with  a  guaranteed  loan.  Failure  to  file 
timely,  complete,  and  accurate  reports 
constitutes  noncompliance  with  the 
Equal  Opportunity  Clause.  Report  forms 
are  distributed  by  the  Joint  Reporting 
Committee  and  any  questions  on  this 
form  should  be  addressed  by  the  WMi- 
tractor  or  subcontractor  to  the  Jcant 
Reporting  Committee,  1800  G  Street 
NW.,  Washington,  D.C.  20006. 

(e)  50  or  more  employees  or  contract 
or  subcontract  exceeds  $50,000. — If  the 
contract  or  subcontract  is  $50,000  or 
more  or  the  contractor  or  subcontractor 
has  50  or  more  employees,  in  addition  to 
the  requirements  of  paragraph  (c)  of 
this  section,  each  such  contractor  or  sub¬ 
contractor  must  be  informed  that  he 
must  develop  a  writen  affirmative  action 
compliance  program  for  each  of  his  es¬ 
tablishments  and  put  it  on  file  in  each  of 
his  personnel  offices  within  120  days  of 
the  commencement  of  the  contrsu:t  or 
subcontract.  Form  AE>-425  provides 
guidelines  for  the  contractor  or  subcon¬ 
tractor  in  developing  such  a  program. 

(f)  Compliance  reviews. — Compliance 
reviews  must  be  made  during  construc¬ 
tion  inspections  to  determine  whether 
the  required  posters  are  displayed,  the 
facilities  are  not  segregated,  and  there 
is  no  evidence  of  discrimination  in  em¬ 
ployment.  Findings  of  the  borrower  or 
lender,  whichever  has  the  responsibility 
in  the  particular  type  of  loan  case,  will 
be  shown  on  Form  FHA  424-12,  “Inspec¬ 
tion  Report,”  which  will  be  signed  by 
the  lender.  If  there  is  any  evidence  of 
noncompliance,  such  borrower  or  lender 
will  try  to  achieve  voluntary  compliance. 
If  the  effort  fails,  such  borrower  or 
lender  will  report  all  the  facts  to  FHA. 

(g)  Employee  complaints. — Any  em¬ 
ployee  of  or  ^plicant  for  employment 
with  such  contractors  or  subcontrac¬ 
tors  may  file  a  written  complaint  of  dis¬ 
crimination  with  FHA. 


(DA  written  complaint  of  alleged  dis¬ 
crimination  must  be  signed  by  the  com- 
plalnsuit  and  should  Include  the  follow¬ 
ing  information: 

(1)  The  name  and  address  (including 
telephone  number,  if  any)  of  the  com¬ 
plainant. 

(ii)  The  name  and  address  of  the  per¬ 
son  committing  the  alleged  discrimina¬ 
tion. 

(iii)  A  description  of  the  acts  con¬ 
sidered  to  be  discriminatory, 

(iv)  Any  other  p>ertinent  Information 
that  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

(2)  Such  complaint  must  be  filed  not 
later  than  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  FHA  for  good 
cause  shown. 

§§  1841.57—1841.59  [Reserved] 

§  1841.60  Transfer  and  asstimplion — 
general. 

The  transfer  of  security  property  by 
the  borrower  and  assumption  of  guar¬ 
anteed  loan  indebtedness  by  the  trans¬ 
feree  will  be  handled  as  provided  for 
herein.  In  transfer  and  assumption 
cases,  preference  will  be  given  to  appli¬ 
cants  who,  after  the  transfer  and  sis- 
sumption  are  made,  will  meet  the  eligi¬ 
bility  requirements  for  the  type  of  loan 
involved.  If  the  transferee  will  make  any 
cash  down  payment  in  connection  with 
the  transfer  and  assumption,  or  if  any 
security  property  is  to  be  sold  before  the 
transfer  and  assumption,  the  amount  of 
such  cash  down  payment  or  sale  proceeds 
should  be  credited  on  the  transferor’s 
guaranteed  loan  debt  before  the  trans¬ 
fer  and  assumption  are  closed.  A  County 
Committee  certification  will  not  be  re¬ 
quired.  The  original  borrower  may  be  re¬ 
leased  from  personal  liability  since  the 
entire  indebtedness  is  being  assumed.  As 
stated  in  §  1841.3,  where  appropriate  in 
this  Handbook,  “liquidation”  and  “loan” 
shall  be  construed  to  mean  “transfer  and 
assumption,”  “promissory  note”  shall  be 
construed  to  mean  “assumption  agree¬ 
ment,”  and  “borrower”  shall  be  con¬ 
strued  to  mean  “transferee.” 

§  1841.61  Eligible  transferee — full  as¬ 
sumption. 

An  “eligible  transferee”  is  a  person 
who  meets  the  eligibility  requirements 
for  the  type  of  loan  involved. 

(a)  Assumption  agreement. — 'The  as¬ 
sumption  will  be  made  on  Form  FHA 
449-8,  “Assumption  Agreement  for 
Guaranteed  Loans  (Same  terms),”  if 
there  is  no  change  in  any  of  the  loan 
terms.  If  any  change  is  made.  Form 
FHA  449-7,  “Assumption  Agreement  for 
Guaranteed  Loans  (New  terms) will  be 
used. 

(b)  Payment  schedule. — ^The  promis¬ 
sory  note  repayment  schedule  cannot  be 
changed  by  the  Assumption  Agreement 
unless  the  change  is  approved  In  writ¬ 
ing  by  FHA.  and  also  by  the  present 
debtors  if  they  are  not  released  fnm  per¬ 
sonal  liability.  ’Therefore,  if  a  change  in 
the  repayment  schedule  is  contoniriated, 
the  holder  will  request  FHA’s  approval  of 


FEDERAL  REGISTER,  VOL.  38.  NO.  201— THURSDAY,  OGOBER  18,  1973 


RULES  AND  REGULATIONS 


29045 


the  proposed  repayment  schedule  before 
any  other  action  is  taken  to  consiunmate 
the  transfer  and  assumption.  Any  new 
repayment  schedule  cannot  be  longer 
than  the  payment  schedule  in  the  prom¬ 
issory  note.  The  holder’s  request  will  be 
accompanied  by: 

(1)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  repayment 
schedule. 

(2)  A  statement  that  the  holder’s 
determinations  required  by  paragraph 

(c)  of  this  section  can  be  made. 

(3)  Advice  as  to  whether  the  present 
debtors  will  sign  the  assumption  agree¬ 
ment  to  indicate  their  continued  liability 
or  will  be  released  from  personal  liability. 
If  FHA  concurs  in  the  proposed  re¬ 
payment  schedule,  it  will  so  advise  the 
holder  in  writing  and  the  holder  may 
proceed  with  the  transfer  and  assump¬ 
tion. 

(c)  Determinations  by  holder. — Be¬ 
fore  the  transfer  and  assmnption  are 
consummated,  the  holder  must  deter¬ 
mine  that  all  of  the  following  conditions 
and  requirements  can  be  met: 

(1)  The  transferee  is  eligible  for  the 
type  of  loan  Involved. 

(2)  The  transferee  will  acquire  all  of 
the  property  securing  the  guaranteed 
loan  balance. 

(3)  The  transferee  cannot  acquire  the 
security  property  without  the  guaranteed 
loan  credit. 

(4)  The  market  value  of  the  security 
property  is  equal  to  or  more  than  the 
amoimt  assumed  plus  the  amount  owed 
on  any  prior  liens. 

(5)  The  existing  liens  and  lien  priori¬ 
ties  will  be  maintained  or  improved. 

(6)  The  transferee  appears  to  have 
the  ability  and  desire  to  pay  the  amount 
to  be  assumed. 

(7)  Proper  hazard  insurance  will  be 
continued  in  effect. 

(8)  Any  applicable  Truth  in  Lending 
requirements  will  be  met. 

(9)  The  transaction  can  be  properly 
closed  and  the  conveyance  instruments 
will  be  recorded,  if  recordable. 

(d)  Closing  transfer  and  assump¬ 
tion. — As  soon  as  the  holder  finds  that  it 
will  be  able  to  make  the  determinations 
required  in  paragraph  (c)  of  this  sec¬ 
tion  and  has  received  FHA’s  approval  of 
any  change  in  the  interest  rate  or  repay¬ 
ment  schedule,  the  holder  may  proceed 
with  closing  the  transfer  and  assumption 
transaction.  The  closing  will  Include,  but 
will  not  be  limited  to,  obtaining  execu¬ 
tion  and  delivery  of  the  conveyance  in¬ 
struments  and  the  assumption  agree¬ 
ment,  compliance  with  any  Truth  in 
Lending  requirements,  and  recordation 
of  said  conveyance  instruments,  if  rec¬ 
ordable. 

(e)  Contract  of  Guarantee. — The  ex¬ 
isting  Contract  of  Guarantee  will  con¬ 
tinue  in  effect,  so  a  new  Contract  of 
Guarantee  will  not  be  issued.  However,  as 
soon  as  the  transfer  and  assumption  have 
been  completed,  the  holder  will  so  indi¬ 
cate  on  the  original  Contract  of  Guaran¬ 
tee  by  Inserting  a  check  in  the  Assump¬ 
tion  Agreement  box  and  inserting  the 
name  of  the  assuming  party  and  the  date 


of  the  Assmnption  Agreement  in  the 
spaces  provided  for  those  purposes  on  the 
contract.  When  FHA  and  the  Rnance 
Office  receive  their  copies  of  the  Assump¬ 
tion  Agreement,  they  will  make  the  same 
insertions  in  their  copies  of  the  Contract 
of  Guarantee. 

(f)  Material  furnished  by  holder  to 
FHA  after  closing. — Immediately  after 
the  transfer  and  assumption  have  been 
closed,  the  holder  will  furnish  to  FHA: 

(1)  Two  conformed  copies  of  the  ex¬ 
ecuted  assmnption  agreement. 

(2)  A  statement  showing: 

(i)  What  changes,  if  any,  have  been 
made  in  the  promissory  note  repayment 
schedule. 

(ii)  That  all  of  the  conditions  and  re¬ 
quirements  of  paragraph  (c)  of  this  sec¬ 
tion  have  been  met. 

(iii)  That  insertions  have  been  made 
in  the  original  Contract  of  Guarantee  as 
required  by  paragraph  (e)  of  this 
section. 

( iv)  Whether  the  present  debtors  have 
been  released  from  personal  liability  or 
have  signed  the  agreement  of  continued 
personal  liability  on  the  bottom  of  the 
assumption  agreement. 

(g)  Conformed  copies — sent  to  and 
checked  by  FHA  and  Finance  Office. — 
When  FHA  receives  the  two  conformed 
copies  of  the  executed  assumption  agree¬ 
ment  and  the  original  statement  from 
the  holder  as  required  in  paragraph  (f) 
of  this  section,  it  will  examine  them  to 
see  whether  they  are  proper  in  all  re¬ 
spects. 

(1)  If  FHA  finds  any  errors  or  omis¬ 
sions  in  the  conformed  copies,  it  will  re¬ 
turn  the  defective  material  to  the  hold¬ 
er  so  that  it  may  be  corrected.  If  the 
original  assumption  agreement  contains 
the  same  defects,  it  will  first  have  to  be 
corrected  and  the  corrections  Initialed 
by  the  assuming  parties  and  the  holder, 
and  also  by  the  present  debtors  if  they 
will  remain  personally  liable. 

(2)  If  FHA  finds  the  material  to  be  in 
proper  order,  either  before  or  after  cor¬ 
rection,  it  will  send  one  copy  of  the  as¬ 
sumption  agreement  to  the  Finance  Of¬ 
fice  for  loan  identification  and  future 
accounting  purposes.  If  the  Finance  Of¬ 
fice  finds  any  errors  in  amounts  or  cal¬ 
culations  in  its  copy,  it  will  return  the 
copy 'to  FHA  so  the  matter  may  be  han¬ 
dled  with  the  holder  in  the  same  manner 
as  set  forth  in  paragraph  (g)(1)  of  this 
section. 

§  1841.62  Ineligible  transferee — full  as¬ 
sumption. 

An  “ineligible  transferee”  is  a  person 
who  does  not  meet  the  eligibility  rer 
quirements  for  the  type  of  loan  Involved. 

(a)  Assumption  agreement. — The*  as¬ 
sumption  will  be  made  on  Form  FHA 
449-7,  “Assumption  Agreement  for  Guar¬ 
anteed  Loans  (New  Terms) .” 

(b)  Interest  rate  and  payment  sched¬ 
ule. — Since  the  promissory  note  repay¬ 
ment  schedule  (and  probably  the  inter¬ 
est  rate)  will  be  changed  in  the  Assump¬ 
tion  Agreement,  the  present  debtors  will 
have  to  sign  the  agreement  of  continued 
liability  on  the  bottom  of  the  assumption 


agreement  if  they  are  not  to  be  released 
from  personal  liability. 

(c)  Term  and  interest  rate. — The  term 
of  the  assumption  cannot  exceed  5  years 
for  operating  type  loans  or  10  years  for 
real  estate  type  loans,  except  that  in  real 
estate  type  loan  cases  the  term  may  be  up 
to  15  years  if  FHA  makes  a  written  de¬ 
termination  that  a  period  longer  than 
10  years  is  necessary  to  protect  the  fi¬ 
nancial  interest  of  FHA  as  guarantor. 
The  interest  rate  may  be  any  legal  rate 
agreed  to  by  the  holder  and  the  assum¬ 
ing  parties. 

(d)  Determinations  by  holder. — ^Be- 
for  the  transfer  and  assumption  are  con¬ 
summated,  the  holder  must  obtain  FHA’s 
approval  of  the  transaction.  As  a  basis 
for  obtaining  that  approval,  the  holder 
must  furnish  FHA  a  statement  showing: 

(1)  'That  the  transferee  is  not  eligible 
for  the  type  of  loan  involved. 

(2)  That  the  proposed  transfer  and 
assumption  appear  to  be  the  best  method 
for  most  adequately  protecting  the  fi¬ 
nancial  interests  of  the  holder  and  FHA. 

(3)  That  the  market  value  of  the  secu¬ 
rity  property  to  be  transferred  is  equal  to 
or  more  than  the  unpaid  balance  on 
the  guaranteed  loan  plus  any  prior  liens, 
or  that  the  financial  situation  of  the 
transferee  is  such  that  any  difference 
could  be  readily  collected. 

(4)  That  the  conditions  and  require¬ 
ments  of  §  1841.61(c)  (2),  (5),  (6),  (7), 
(8),  and  (9)  can  be  met. 

(5)  The  proposed  interest  rate  to  the 
transferee;  and  that  the  proposed  term 
of  the  assumption  is  necessary  and  meets 
the  requirements  of  paragraph  (c)  of 
this  section. 

(6)  Whether  the  present  debtors  will 
sign  an  agreement  of  continued  liability 
or  will  be  released  from  personal  liability. 

(e)  Approval  by  FHA. — If  FHA  con¬ 
curs  in  the  holder’s  determinations  and 
agrees  that  the  transfer  and  assumption 
should  be  made  as  proposed,  it  will  send 
a  letter  of  approval  to  the  holder.  If  the 
assumption  term  exceeds  the  10  year 
limitation  in  paragraph  (c)  of  this  sec¬ 
tion  for  real  estate  type  loans,  the  letter 
will  contain  FHA’s  express  determina¬ 
tion  that  the  longer  term  is  necessary 
to  protect  the  FHA’s  financial  Interests 
as  guarantor.  If  FHA  determines  that  it 
cannot  approve  the  proposed  transaction, 
it  will  inform  the  holder  in  writing  of 
the  reasons.  If  the  holder  satisfies  FHA’s 
objections,  it  may  resubmit  the  matter 
to  FHA  for  reconsideration. 

(f)  Contract  of  Guarantee. — The  ex¬ 
isting  Contract  of  Guarantee  will  con¬ 
tinue  in  effect,  so  a  new  Contract  of 
Guarantee  will  not  be  issued.  The  same 
insertions  will  be  made  in  the  original 
and  copies  of  the  Contract  of  Guarantee 
as  provided  in  paragraph  (e)  of 
§  1841.61. 

(g)  Closing  transfer  and  assump¬ 
tion. — ^Upon  receipt  of  FHA’s  approval 
letter,  the  holder  may  proceed  with  clos¬ 
ing  the  transfer  and  assumption  trans¬ 
action.  The  closing  will  include,  but  will 
not  be  limited  to,  obtaining  execution 
and  delivery  of  the  conveyance  instru¬ 
ments  and  the  assumption  agreement. 


FEDERAL  REGISTER,  VOL.  38,  NO.  201— THURSDAY,  OCTOBER  18,  1973 


29046 


RULES  AND  REGUUTIONS 


compliance  with  any  Truth  in  Lending 
requirements,  and  recordatkHi  of  said 
conveyance  instruments,  if  recordable. 

(h)  Material  furnished  by  holder  to 
FHA  after  closing. — Immediately  after 
the  transfer  and  assumption  have  been 
closed,  the  holder  will  furnish  to  FHA: 

(1)  Two  conformed  copies  of  the  ex¬ 
ecuted  assumption  agreement. 

(2)  A  statement  showing: 

(i)  That  all  of  the  conditi<ms  and  re¬ 
quirements  of  paragraph  (d)  of  this  sec- 
ti(»i  have  been  met  in  accordance  with 
the  approval  letter  issued  by  FHA  under 
paragraph  (e)  of  this  section. 

(ii)  That  the  insertions  have  been 
made  in  the  original  C(Hitract  of  Guar¬ 
antee  as  required  in  paragraph  (f)  of 
this  section. 

( iii )  Whether  the  present  debtors  have 
been  released  from  personal  liability  or 
have  signed  the  agreement  of  ccmtinued 
liability  on  the  bottom  of  the  assump¬ 
tion  agreement. 

(i)  Conformed  copies — sent  to  and 
checked  by  FHA  and  Finance  Office. — 
The  procedure  set  forth  in  paragraph  (f ) 
of  S  1841.61  will  be  fcHlowed. 

(j)  Interest  subsidy.  —  FHA  will  not 
pay  any  interest  subsidy  to  the  holder 
In  these  cases  in  which  the  debt  is  as¬ 
sumed  by  an  ineligible  transferee. 

§§  1811.6.?— 1841.65  [Rrservedl 

§  1811.66  Liquidation — general  provi¬ 
sions. 

If  either  the  holder  or  FHA  concludes 
that  liquidation  of  a  guaranteed  loan  ac¬ 
count  is  necessary  because  of  one  or  more 
defaults  or  third  party  actions  that  the 
borrower  cannot  or  will  not  cure  cm"  elim¬ 
inate  within  a  reasonable  period  of  time, 
it  will  notify  the  other  party  and  the 
matter  will  be  handled  as  follows: 

(a)  Holder" s  proposed  method  of  liq¬ 
uidation. — Along  with  the  holder’s  noti¬ 
fication  to  FHA  or  within  10  days  after 
the  holder  receives  a  notification  from 
FHA,  the  holder  will  advise  FHA  or  its 
proposed  method  of  liquidaticm  and  wiU 
provide  FHA  with  all  available  informa¬ 
tion  concerning: 

(1)  TTie  borrower’s  assets,  including 
claims,  contracts,  accounts  receivable 
and  other  existing  and  cmitingent  as¬ 
sets  not  serving  as  security  for  the  loan. 

(2)  Its  estimated  value  of  all  of  the 
borrower’s  assets,  including  security  and 
nonsecurity  property  and  other  assets. 

(3)  The  holder’s  proposed  method  of 
making  the  maximum  collection  possible 
on  the  entire  indebtedness,  including 
that  covered  by  the  FHA  guarantee  and 
that  not  so  covered. 

(b)  FHA’s  response  to  liquidation  pro¬ 
posal. — Within  30  days  after  receipt  of 
such  notification  frwn  the  holder  FHA 
will  inform  the  holder: 

(1)  Whether  FHA  concurs  in  the 
holder’s  proposed  method  of  liquidation. 

(2)  Which  loss  settlemmt  (H>tion  pro¬ 
vided  in  S  1841.67  FHA  has  selected.  ’To 
assist  FHA  in  selecting  the  loss  settle¬ 
ment  option,  the  original  Imder  and 
present  header  will,  upon  request,  provide 
FHA  such  infonnatlon,  and  such  legal 


and  other  Instruments  and  documents 
(or  copies  thereof  or  access  thereto) .  as 
the  lender  and  holder  have  with  respect 
to  the  guaranteed  loan  transaction. 

(c)  Acceleration. — ^If  FHA  does  not 
select  less  settlement  option  (a)  in 
§  1841.67,  “Pay  loss  before  liquidatimi,” 
or  loss  settlement  c8>tion  (b)  in  S  1841.67, 
“Accept  assignment  of  loan,”  the  holder 
will  proceed  as  expeditiously  as  possible 
with  acc^eratiem  of  the  indebtedness,  in¬ 
cluding  giving  any  notices  and  taking 
any  other  actions  required  by  the  securi¬ 
ty  instruments  or  law.  A  copy  of  the  ac¬ 
celeration  notice  or  other  acceleration 
document  will  be  sent  to  FHA  If  FHA 
selects  said  option  (a) ,  the  holder  ma^ 
accelerate  the  indebtedness  if  it  desires 
to  do  so.  If  FHA  selects  said  option  (b) , 
the  indebtedness  will  not  be  accelerated. 

(d)  Determination  of  values. — If  FHA 
selects  loss  settlement  option  (A)  “Pay 
loss  before  Uquidation,’’  or  loss  settle¬ 
ment  option  (b)  “Accept  assignment  of 
loan,’’  then  within  15  days  after  FHA 
has  advised  the  holder  of  such  selection 
(unless  a  longer  period  is  agreed  to  by 
the  holder  and  FHA  in  an  individual 
case),  or  preferably  while  the  accelera¬ 
tion  proceedings  are  in  process,  the 
holder  and  FHA  will  appraise  and  en¬ 
deavor  to  agree  on  the  market  value  of 
the  security  property  and  any  additional 
amounts  that  can  be  readily  collected 
from  the  borrower  (additional  debt  pay¬ 
ment  ability) .  The  term  “market  value’’ 
as  used  in  this  Handbook  means  the 
amount  for  w'hich  the  property  would 
sell  for  its  highest  and  best  use  at  volun¬ 
tary  sale.  If  FHA  selects  loss  settlement 
option  (c)  in  S  1841.67  “Accept  title  to 
property  from  registered  holder,”  or  loss 
settlement  option  (d)  in  S  1841.67  “Pay 
loss  after  liquidation,”  the  determina¬ 
tion  of  values  will  be  made  at  the  time 
specified  in  the  applicable  paragraph. 

(1)  If  the  holder  and  FHA  cannot 
agree  on  the  value  of  the  security  prop¬ 
erty  and  any  additional  debt  payment 
ability  of  the  borrower  within  15  days 
after  their  appraisals  are  required  to  be 
made,  they  shall  within  the  next  15  day 
period  or  earlier  if  possible,  select  a  dis¬ 
interested  appraiser  who  will  determine 
such  values.  The  appraiser  will  make 
the  appraisal  report  to  the  holder  and 
FHA. 

(2)  ’The  appraiser’s  valuations  will  be 
used  in  calculating  the  loss  if  FHA  agrees 
that  they  are  correct.  Within  10  days 
after  FHA  receives  a  copy  of  the  ap¬ 
praiser’s  report,  it  will  notify  the  holder 
in  writing  whether  it  agrees  with  the 
appraiser’s  valuations. 

(3)  The  disinterested  appraiser’s  fee 
will  be  shared  equally  by  FHA  and  the 
holder. 

(e)  Determination  of  loss. — ^The 
amount  of  the  loss  to  be  paid  by  FHA 
will  be  initially  calculated  by  the  holder 
on  Form  FHA  449-20,  “Report  of  Loss.” 

(1)  Within  15  days  after  the  determi¬ 
nation  of  values  as  provided  for  in  para¬ 
graph  (d)  of  this  section,  the  holder  will 
execute  the  original  Report  of  Loss  and 
present  it  and  one  conformed  copy  to 
FHA  for  approval. 


(2)  If  FHA  has  any  question  regarding 
the  amounts  set  forth  in  the  Report  of 
Loss,  It  will  investigate  the  matter.  The 
holder  will  make  its  records  available  to, 
and  otherwise  assist  FHA  in  making  this 
investigation.  If  FHA  finds  any  dis¬ 
crepancies,  it  will  contact  the  holder  and 
get  the  necessary  corrections  made  as 
soon  as  possible.  When  FHA  finds  the 
Report  of  Loss  to  be  proper  in  all  re¬ 
spects,  it  will  be  tentatively  approved 
in  the  space  provided  on  the  form  for 
that  purpose. 

(3)  After  the  Report  of  Loss  has  been 
tentatively  approved,  FHA  will  send  the 
original  Report  of  Loss  to  the  Finance 
Office  for  issuance  of  a  Treasury  check 
in  payment  of  the  amount  owed  by  FHA 
to  the  holder.  The  Finance  Office  will 
analyze  these  reports  to  see  whether 
the  amount  claimed  is  correct.  If  the 
Finance  Office  finds  the  amount  claimed 
by  the  holder  to  be  incorrect,  the  Treas¬ 
ury  check  will  be  for  the  amount  the 
Finance  Office  finds  to  be  correct.  The 
Finance  Office  will  send  an  explanation 
of  any  changes  in  amounts  along  with 
the  Treasury  check. 

^f)  Maximum  amount  of  loss  payment 
to  holder. — Notwithstanding  any  other 
provisions  of  this  Handbook,  the  amoxmt 
payable  by  FHA  to  the  holder  for  loss 
sustained  on  the  loan  and  future  ad¬ 
vances  cannot  exceed  90  percent  of  the 
loan  principal  advanced  by  the  lender 
to  the  borrower  under  the  guaranteed 
loan  promissory  note  or  assumed  by  the 
assiuning  parties  under  an  assumption 
agreement  in  a  transfer  and  assumption 
case. 

(g)  Application  of  FHA  loss  pay¬ 
ment. — The  amount  of  the  loss  payment 
by  FHA  will  be  applied  by  the  holder  on 
the  guaranteed  loan  debt. 

§  1841.67  I.OS8  settlement  options  (Pay¬ 
ment  of  loss  before  or  after  liquida¬ 
tion,  aeeeptanee  of  assignment  of 
loan,  areeptance  of  title  to  property.) 

FHA  will  have  the  option  to  settle  its 
obligation  imder  the  Contract  of  Guar¬ 
antee  in  any  of  the  following  ways.  The 
provisions  of  §  1841.66  will  apply  regard¬ 
less  of  which  option  is  select^. 

(a)  Pay  loss  before  liquidation. — If 
FHA  elects  to  pay  the  loss  covered  by 
the  Contract  of  Guarantee  before  the 
liquidation  action  is  taken  by  the  holder 
or  a  third  party,  upon  receipt  of  the  Re¬ 
port  of  Loss  from  the  holder,  the  Finance 
Office  will  promptly  have  a  U.S.  Treasury 
loss  pa3mient  check  issued  and  mailed  to 
the  holder.  If  the  liquidation  is  being 
conducted  by  the  holder  and  it  subse¬ 
quently  decides: 

(1)  Not  to  liquidate,  it  will  refund  to 
FHA  any  amoimt  paid  to  it  by  FHA  for 
liquidation  costs. 

(2)  To  employ  a  different  method  of 
liquidation  for  which  the  cost  is  less  than 
the  amount  paid  to  it  by  FHA  for  liqui¬ 
dation  costs,  it  will  refund  the  difference 
to  FHA. 

(b)  Accept  assignment  of  loan. — Since 
the  lender’s  forms  of  promissory  notes 
and  security  instruments  will  be  used  and 
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they  will  vary  considerably,  PH  A  will  se¬ 
lect  this  option  only  in  unusual  cases.  If 
FHA  elects  to  take  an  assignment  of  the 
loan: 

( 1 )  Upon  receipt  of  the  Report  of  Loss, 
the  Finance  Office  will  send  the  Treas- 
ui’y  check  to  FHA  for  delivery  to  the 
holder  when  the  holder  furnishes  the 
following  items  in  the  form  required  by 
FHA: 

(1)  Promissory  Note  endorsed  payable 
to  the  order  of  the  United  States  of 
America. 

(ii)  Security  instruments  with  any  re¬ 
quired  assignments  thereof  (filed  or  re¬ 
corded,  if  required) . 

(iii)  A.ssignment  of  any  escrow  agree¬ 
ment  and  any  funds  in  the  escrow  ac¬ 
count,  and  any  claims  for  protective  ad¬ 
vances  already  made. 

(iv)  Evidence  of  title  and  ownership  of 
the  note,  security  instruments  and  se¬ 
curity  property. 

(v)  Any  other  instruments  required 
by  niA  to  determine  or  perfect  its  own¬ 
ership  of  the  guaranteed  loan  and  re¬ 
lated  rights. 

(2)  Any  net  rental  or  other  income 
that  has  been  received  by  the  holder  from 
the  security  property  (section  VII  A  3 
of  Report  of  Loss)  should  be  applied  on 
the  guaranteed  loan  debt  before  FHA 
accepts  an  assignment  of  the  loan.  The 
holder’s  right  to  funds  in  the  escrow  ac- 
coxmt,  if  any,  and  the  account  itself  will 
be  assigned  to  FHA. 

(c)  Accept  title  to  property  from  reg¬ 
istered  holder. — If  FHA  elects  to  wait 
and  accept  a  conveyance  of  the  former 
security  property  from  the  holder  after 
the  holder  has  acquired  title  to  it  by  vol- 
imtary  conveyance  in  lieu  of  foreclosure 
or  by  purchase  at  foreclosure  or  other 
forced  sale : 

(1)  A  determination  of  value  of  the 
former  security  property  will  be  made 
within  30  days  (unless  the  holder  and 
FHA  agree  on  a  longer  period)  after  title 
(record  title,  if  conveyance  can  be  filed 
or  recorded)  is  vested  in  the  holder,  ex¬ 
cept  that  if  a  period  of  redemption  exists, 
this  action,  at  FHA’s  option,  may  be  de¬ 
layed  until  the  applicable  period  of  re¬ 
demption  has  expired.  The  Report  of  Loss 
will  be  prepared  on  the  safhe  basis  as  if 
the  borrower  still  owned  the  property. 

(2)  In  section  IV  C  of  the  Report  of 
Loss,  the  total  market  value  of  the  se¬ 
curity  property  will  be  the  appraised 
value  as  detemined  under  paragraph 
(d)  of  §  1841.66. 

(3)  The  Finance  OfBce  will  send  the 
Treasury  check  to  the  FHA  for  delivery 
to  the  holder  when  the  holder  furnishes 
the  following  items  in  the  form  required 
by  FHA: 

(i)  General  Warranty  Deed  covering 
the  acquired  real  property  (FHA  may 
also  require  a  policy  of  owner’s  title  in¬ 
surance  if  it  is  unwilling  to  rely  on  the 
grantor’s  general  warranty,  the  cost  to 
be  shared  equally  by  FHA  and  the 
holder). 

(li)  Bill  of  Sale  or  other  required  con¬ 
veyance  containing  a  general  warranty 
of  title  to  any  acquired  personal  property 


(and  any  fixtures  not  covered  by  a  war¬ 
ranty  deed) . 

(ill)  All  other  title  evidence  the  holder 
has  with  respect  to  the  real  or  personal 
property  being  conveyed,  such  as  ab¬ 
stracts  of  title,  title  opinions  or  certifi¬ 
cates,  tax  receipts,  etc. 

(iv)  Possession  of  all  conveyed  prop¬ 
erty. 

(V)  Any  other  instruments  required 
by  FHA  to  perfect  its  ownership  and 
possession  of  the  conveyed  property. 

(d)  Pay  loss  after  liquidation. — FHA 
may  decide  to  wait  and  pay  the  loss  cov¬ 
ered  by  the  Contract  of  Guarantee  after 
liquidation  by  the  holder  or  a  third  party, 
regardless  of  who  acquires  the  security 
property  in  the  liquidation  proceedings. 
If  FHA  chooses  this  loss  settlement  op¬ 
tion,  it  may  elect  to  pay  the  loss  before 
or  after  any  applicable  redemption  pe¬ 
riod.  In  any  event,  under  this  option, 
FHA  will  not  take  title  to  said  property. 

(1)  'The  provisions  of  paragraph  (c) 

( 1 )  of  this  section  with  respect  to  deter¬ 
mination  of  values  and  preparation  of 
the  Report  of  Loss  are  applicable  here. 

(2)  The  market  value  of  the  security 
property  will  be  appraised  value  as  deter¬ 
mined  under  paragraph  (d)  of  §  1841.66 
or  the  acquisition  price  at  a  forced  sale, 
whichever  amount  is  more. 

(3)  The  Finance  Office  will  send  the 
loss  payment  check  direct  to  the  holder. 

§§  1811.68 — 1841.74  [Reserved] 

§  1841.75  Aecess  lo  re«‘ords  of  lenders 
and  holders. 

The  lender  and  holder  will  permit  rep¬ 
resentatives  of  FHA  (or  of  other  agencies 
of  the  U.S.  Department  of  Agriculture 
authorized  by  that  Department)  to  in¬ 
spect  and  make  copies  of  any  of  the 
records  of  the  lender  or  holder  pertaining 
to  FHA  guaranteed  loans.  Such  inspec¬ 
tion  and  copying  may  be  made  during 
regular  office  hours  of  the  lender  or 
holder. 

§  1811.76  Review  of  decisions. 

(a)  Decisions  of  State  Directors. — If  a 
State  Director  rejects  any  party’s  request 
for  approval  as  a  lender  or  holder  or  for 
approval  to  serve  any  area  or  terminates 
the  previously  approved  status  of  any 
lender  or  holder,  or  rejects  a  request 
from  an  approved  lender  for  issuance  of 
a  Conditional  Commitment  for  Guaran¬ 
tee  or  a  Contract  of  Guarantee,  or  de¬ 
termines  that  a  previously  issued  Con¬ 
tract  of  Guarantee  is  void  or  voidable  or 
unenforceable,  in  a  particular  case,  such 
lender  or  holder  may  request  the  Admin¬ 
istrator  of  FHA  to  review  the  State  Di¬ 
rector’s  decision.  His  address  is:  Admin¬ 
istrator,  Farmers  Home  Administration, 
United  States  Department  of  Agricul¬ 
ture,  Washington,  D.C.  20250. 

(1)  The  request  for  review  must  be  in 
writing  and  must  be  accompanied  by 
supporting  information  and  documenta¬ 
tion.  A  copy  of  the  request  and  support¬ 
ing  material  must  be  sent  by  the  request¬ 
ing  party  to  the  State  Director  at  the 
same  time  such  party  forwards  the 
original  to  the  Administrator. 


(2)  Upon  receipt  of  the  copy  of  this 
material,  the  State  Director  will  furnish 
a  full  report  on  the  matter  to  the  Ad¬ 
ministrator. 

(3)  The  Administrator  will  act  on  the 
request  as  expeditiously  as  possible  imder 
all  the  circumstances,  and  will  notify 
the  requestor  and  the  State  Director  in 
writing  of  his  decision  and  the  reason 
therefor. 

(b)  Decisions  of  County  Supervisors. — 
If  a  County  Supervisor  rejects  a  request 
from  an  approved  lender  for  issuance  of 
a  Conditional  Commitment  for  Guaran¬ 
tee  or  a  Contract  of  Guarantee,  or  de¬ 
termines  that  a  previously  issued  Con¬ 
tract  of  Guarantee  is  void  or  voidable 
or  imenforceable,  in  a  particular  case, 
such  lender  (or  holder)  may  request  the 
State  Director  to  review  the  County’s 
Supervisor’s  decision. 

( 1 )  The  matter  will  be  handled  in  the 
same  manner  as  in  paragraph  (a)  of  this 
section,  except  that  the  County  Super¬ 
visor  and  State  Director,  rather  than  the 
State  Director  and  Administrator,  will 
be  involved. 

(2)  If  the  requesting  party  is  not  sat¬ 
isfied  with  the  State  Director’s  decision, 
such  ^arty  may  follow  the  procedure  in 
paragraph  (a)  of  this  section  in  obtain¬ 
ing  the  Administrator’s  review  of  the 
State  Director’s  decision. 


PART  1842— BUSINESS  AND  INDUSTRIAL 
LOANS 

Sec. 

1842.1  Introductory  information. 

1842.2  Definitions. 

1842.3-1042.10  (Reserved] 

1842.11  General. 

1842.12  Eligibility. 

1842.13  Loan  purposes. 

1842.14  Ineligible  loan  purposes. 

1842.15  Rural  area  determination. 

1842.16  Environmental  Impact 

statements. 

1842.17  Department  of  Labor  (DOL) 

determinations. 

1842.18  Flood  hazards. 
1842.19-1842.20  (Reserved) 

1842.21  Applicant  equity. 

1842.22  Collateral. 

1842.23  Interest  rate  to  borrower. 

1842.24  Maturity. 

1842.25  Repayments. 

1842.26  Compensation  for  loan 

services. 

1842.27  Qualifications  of  specialists. 

1842.28  Change  orders. 
1842.29-1842.30  (Reserved) 

1842.31  Application  and  loan  proc¬ 

essing. 

1842.32  Lender  evaluation. 

1842.33  Request  for  Contract  of 

Guarantee. 

1842.34  FHA  evaluation. 

1842.35  Conditional  guarantee  com¬ 

mitment. 

1842.36  Review  of  requirements. 

1842.37  Loan  closing. 

1842.38  FHA  investigation. 

1842.39  Issuance  of  Contract  of 

Guarantee. 

1842.40-1842.60  (Reserved] 

1842.61  Insured  loans. 

1842.62-1842.70  [Reserved] 

1842.71  Financial  reports  and  au> 

dlts. 

1842.72-1842.80  [Reserved] 

1842.81  FHA  forms. 


FEDERAL  REGISTER,  VOL.  38,  NO.  201— THURSDAY,  OCTOBER  18,  1973 


29048 


RULES  AND  REGULATIONS 


AtrrHORiTT. — t  UB.C.  1989;  Order  of  Sec¬ 
retary  (rf  Agriculture,  88  FB  14944,  14948, 
7  CFR  2^;  Order  of  Assistant  Secretary  of 
Agriculture  for  Rural  Development,  38  FR 
14944.  14952,  7  CFR  2.70. 

§  1842.1  Introductory  information. 

This  Part  1842  suc^lemeats  the  provi¬ 
sions  of  Part  1841  of  this  chapter  with 
respect  to  Business  and  Industrial  (B&I) 
loans  guaranteed  by  the  Farmers 
Home  Administration  (FHA)  and  with 
the  attached  application  are  applicable 
to  lenders,  borrowers,  and  other  parties 
involved  in  making,  guaranteeing,  insur¬ 
ing.  servicing,  and  liquidating  B&I  loans 
as  defined  herein.  FHA  shall  cooperate 
fully  with  appropriate  State  agencies  in 
the  guaranteeing  and  insuring  of  loans 
in  a  manner  which  will  assure  maximum 
support  of  the  State’s  strategies  for  de¬ 
velopment  of  its  rural  areas.  State  and 
substate  A-95  agencies  may  recommend 
priorities  for  applications  (except  that 
applications  for  small  business  enter¬ 
prise  loans  shall  not  ordinarily  be  sub¬ 
ject  to  the  A-95  review  process).  FHA 
will  fully  consider  all  A-95  review  com¬ 
ments  and  A-95  agency  priority  recom¬ 
mendations  in  selecting  applications  for 
processing.  For  information  concerning 
FHA  insured  loans,  see  §  1842.61. 

§  1842.2  Definitions. 

The  following  definitions,  in  addition 
to  those  in  §  1841.3,  are  applicable  to 
the  terms  used  in  this  Handbook  and 
related  forms  used  for  B&I  loan  guaran¬ 
tees: 

(a)  Applicant  ifor  loan). — An  appli¬ 
cant  may  be  a  cooperative,  corporation, 
partnership,  trust,  or  other  legsd  entity 
organized  and  operated  on  a  profit  or 
nonprofit  basis,  an  Indian  Tribe  on  a 
Federal  or  State  reservation  or  other 
Federally  recognized  tribal  group,  a  mu¬ 
nicipality,  coxmty,  or  other  political  sub¬ 
division  of  a  State,  or  an  individual  en¬ 
gaged  or  proposing  to  engage  in  improv¬ 
ing,  developing,  or  financing  business, 
industry,  and  employment  and  improv¬ 
ing  the  economic  environmental  climate, 
including  pollution  abatement  and  con¬ 
trol  in  rural  areas. 

(b)  Development  cost. — 'These  costs 
Include,  but  are  not  limited  to,  those  for 
acquisition,  construction,  repair,  or  en¬ 
largement  of  the  proposed  facility,  pur¬ 
chase  of  building,  mswihinery,  equip¬ 
ment,  land,  easements,  rights-of-ways: 
payments  of  appraisal,  engineering,  and 
legal  fees,  and  administrative  costs;  pay¬ 
ment  of  start-up  operating  costs,  and 
interest  during  the  period  before  the  first 
principal  payment  becomes  due,  includ¬ 
ing  interest  on  interim  financing. 

(c)  Insured  loan. — A  loan  made  and 
serviced  by  FHA  with  funds  from  the 
Rural  Development  Insurance  Fund. 

(d)  Joint  financing. — Occurs  when  two 
or  more  public  or  private  lenders  (or  any 
combinaticm  of  such  lenders)  make  sep¬ 
arate  loans  to  supply  the  fimds  required 
by  one  apjdlcant.  FHA  may  guarantee 
such  loans,  except  loans  nmde,  insured, 
or  guaranteed  by  other  Federal  or  State 
agencies. 


(e)  Pollution  abatement. — ^Reduction 
of  pollution  of  air,  noise,  land,  or  water. 

(f)  Pollution  control. — Keeping  pollu¬ 
tion  of  air,  noise,  land,  or  water  under 
established  limits. 

(g)  Public  body. — A  municipality,  po¬ 
litical  subdlvlsicm,  public  authority,  dis¬ 
trict  or  similar  organization  issuing  obli¬ 
gations  cm  which  the  interest  income  is 
exempt  from  Federal  income  taxes. 

(h)  Rural  area. — May  include  all  terri¬ 
tory  of  a  State,  the  (Commonwealth  of 
Puerto  Rico  or  the  Virgin  Islands,  that  is 
not  within  the  outer  boundary  of  any 
city  having  a  population  of  fifty  thou¬ 
sand  or  more  and  its  immediately  adja¬ 
cent  urbanized  and  urbanizing  areas  with 
a  population  density  of  more  4han  one 
hundred  persons  per  square  mile,  as  de¬ 
termined  by  the  Secretary  of  Agriculture 
according  to  the  latest  decennial  census 
of  the  United  States. 

(1)  Working  capital. — ^The  excess  of 
current  assets  over  current  liabilities.  It 
identifies  the  relatively  liquid  portion  of 
total  enterprise  capital  which  constitutes 
a  margin  or  buffer  for  meeting  obliga¬ 
tions  within  the  ordinary  operating  cycle 
of  business. 

§§  1842.3—1842.10  [  Reserved  1 

§  1842.11  General. 

(a)  FHA  may  guarantee  B&I  loans 
made  by  lenders  to  eligible  applicants  in 
rural  areas.  The  lender  processes  the 
loan  application  and  presides  over  the 
loan  closing.  The  holder  services  the  loan 
imtil  final  settlement.  Loan  collection 
and  liquidation  are  two  of  the  servicing 
functions. 

(b)  FHA  will  not  guarantee  a  loan 
made  by  other  Federal  agencies  nor  will 
it  ordinarily  guarantee  loans  made  to 
refinance  debts  owed  to  the  lender  that 
are  repayable  on  terms  the  borrower  can 
reasonably  be  expected  to  meet.  There¬ 
fore,  a  lender  should  consult  FHA  before 
an  application  for  loan  guarantee  is  pre¬ 
pared  if  the  lender  desires  to  use  a  guar¬ 
anteed  loan  to  refinance  debts  owed  to  it. 
or  to  have  a  previously  existing  loan 
guaranteed. 

(c)  Inability  to  obtain  credit  else¬ 
where  is  not  a  requirement  for  guaran¬ 
tee  assistance  under  this  regulation. 

§  1842.12  Eligibility. 

B&I  loans  may  be  guaranteed  if  they 
are  made  by  approved  lenders  to  eligible 
applicants  for  purposes  of  improving, 
developing,  or  financing  business,  indus¬ 
try,  agribusiness,  and  employment,  and 
improving  the  economic  and  environ¬ 
mental  climate  in  rural  aretis. 

§  1842.13  Ix>an  purpose!*. 

Such  purposes  include,  but  are  not 
limited  to; 

(a)  Financing  business  and  industrial 
acquisition,  construction,  conversion,  en¬ 
largement,  repair,  or  modernization. 

(b)  Financing  the  purchase  and  devel¬ 
opment  of  land,  easements,  rights-of- 
way,  buildings,  equipment,  facilities, 
long  term  leases,  leasehold  improvements, 
machinery,  supplies,  or  materials. 


(c)  Financing  the  purchase  of  housing 
development  sites  located  in  open  coun¬ 
try  or  towns  or  villsiges  of  not  over 
10,000  population. 

(d)  Financing  pollution  control  and 
abatement  incident  to  industrial 
development. 

(e)  Financing  transportation  services 
incident  to  industrial  development. 

(f)  Payment  of  start-up  costs  and 
supplying  working  capital. 

(g)  Payment  of  interest  during  the 
period  before  the  first  principal  becomes 
due,  including  interest  on  interim  fi¬ 
nancing. 

(h)  Payment  of  appraisal,  engineer¬ 
ing.  legal,  and  other  fees  and  costs  as 
provided  in  §  1842.26. 

§  1842.14  Ineligible  loan  purposes. 

Loans  may  not  be  guaranteed  if  the 
funds  are  used : 

(a)  To  pay  off  a  creditor  in  excess  of 
the  value  of  the  security. 

(b)  For  distribution  or  payment  to 
the  owner,  partners,  members,  share¬ 
holders,  or  beneficiaries  of  the  applicant 
or  lender  or  members  of  their  families. 

(c)  For  any  project  that  is  calculated 
to  or  likely  to  result  in  the  transfer  of 
any  employment  or  business  activity 
from  one  area  to  another.  This  limitation 
shall  not  prohibit  assistance  for  the  ex¬ 
pansion  of  an  existing  business  entity 
through  the  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  of  such 
entity  if  the  expansion  will  not  result  in 
an  increase  in  the  unemployment  in  the 
area  of  original  location  or  in  any  other 
area  where  such  entity  conducts  busi¬ 
ness  operations,  unless  there  is  reason  to 
believe  that  such  expansion  is  being  es¬ 
tablished  with  the  intention  of  closing 
down  the  operations  of  the  existing  busi¬ 
ness  entity  in  the  area  of  its  original 
location  or  in  any  other  area  where  it 
conducts  such  operations. 

(d)  For  any  project  which  is  calcu¬ 
lated  to  or  likely  to  result  in  an  increase 
in  the  production  of  goods,  materials,  or 
commodities,  or  the  availability  of  serv¬ 
ices  or  facilities  in  the  area,  when  there 
is  not  sufficient  demand  for  such  goods, 
materials,  commodities,  services,  or  fa¬ 
cilities,  to  employ  the  efficient  capacity 
of  existing  competitive  commercial  or  in¬ 
dustrial  enterprises,  unless  such  finan¬ 
cial  or  other  assistance  will  not  have 
an  adverse  effect  up>on  existing  competi¬ 
tive  enterprises  in  the  area. 

§  1842.13  Rural  area  dolenninaliun. 

FHA  shall  make  the  determination  as 
to  whether  the  area  is  rural  as  described 
in  §  1842.2(h). 

§  1842.16  Environmental  impaet  Male- 
nienls. 

The  need  for  an  environmental  impact 
statement  will  be  determined  by  FHA  in 
accordance  with  Part  1824  of  Subchap¬ 
ter  B  of  this  Chapter.  If  a  statement  is 
required,  the  applicant  will  furnish  any 
information  needed  for  its  preparation, 
cm  Form  FHA  449-10,  “Applicants  En¬ 
vironmental  Impact  Evalution,”  to  the 
l^der  for  transmittal  to  FHA. 
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§  1842.17  Department  of  Labor  (DOL) 
determination. 

A  Contract  (rf  Guarantee  shall  not  be 
Issued  If  the  Secretary  of  Labor  cerUfles 
within  60  days  after  the  matter  has  been 
submitted  to  him  by  the  Secretary  of 
Agriculture  that  the  provisions  of 
§  1842.14  (c)  and  (d)  have  not  been  com¬ 
plied  with.  Information  for  obtaining  this 
certification  will  be  submitted  in  writ¬ 
ing  to  FHA.  The  information  will  be  sub¬ 
mitted  to  the  Eiepartment  of  Labor  by 
PHA.  A  CcmditiMial  Commitment  for 
Loan  Guarantee  will  not  be  issued  imtil 
the  Department  of  Labor  certification  is 
received. 

,§  1842.18  Flood  hazards. 

If  the  project  is  located  in  a  flood 
plain,  a  Conditional  Commitment  for 
Loan  Guarantee  will  not  be  issued  with¬ 
out  a  prior  determination  by  PHA  that 
the  likelihood  of  flood  is  of  little  signif¬ 
icance  to  the  loan. 

(a)  The  applicant  and  lender  will 
evaluate  flood  hazards  in  connection  with 
the  project  facilities.  In  order  to  mini¬ 
mize  the  exposure  of  such  facilities  to 
potential  flood  damage  and  the  need  for 
future  Pederal  expenditures  for  flood 
protection  and  flood  disaster  relief,  they 
will,  as  far  as  possible,  preclude  the  un¬ 
economic,  hazardous,  or  unnecessary  use 
of  flood  plains  for  such  projects.  'Iheir 
evaluation  report  will  be  made  to  FHA. 

(b)  If  the  loan  is  to  be  guaranteed  or 
Insured,  the  applicant  will  be  required  to 
obtain  flood  hazard  insurance  prescribed 
by  the  National  Insurance  Administra¬ 
tion,  Department  of  Housing  and  Urban 
Development,  if  it  is  available  at  reason¬ 
able  rates  in  the  projject  area. 

§§18  42.19—1842.20  [Reserved! 
§1842.21  Applicant  equity. 

The  applicant  will  be  required  to  con¬ 
tribute  sufficient  tangible  assets  to  pro¬ 
vide  reasonable  assurance  of  a  successful 
project.  Normally,  a  minimum  of  10  per- 
cei>t  may  provide  reasonable  assurance  of 
suoeess.  however,  PHA  may  require  more 
eqviTty  depending  on  the  particular  proj¬ 
ect.  The  total  financing  program,  includ¬ 
ing  equity  and  debt,  will  include  real 
estate,  machinery  and  equipment,  and 
working  capital  in  sufficient  amounts  to 
assure  the  success  of  the  project. 

§  1842.22  Collateral. 

(a)  Collateral  must  be  of  such  a  na¬ 
ture  that,  when  considered  with  the  in¬ 
tegrity  and  ability  of  the  project  man¬ 
agement,  the  soimdness  of  the  project, 
and  the  applicant's  prospective  earnings, 
repayment  of  the  loan  will  reasonably  be 
assured. 

(b)  Pull  personal  guarantees  of  prin¬ 
cipals  of  applicant  and/or  related 
corporate  guarantees  by  closely  held 
corporate  applicants  or  by  the  parent 
corporation  of  subsidiary  corporate  ap¬ 
plicants,  secured  by  collateral  where 
deemed  necessary,  will  be  ordinarily 
required. 

(1)  Such  guarantees  should  be  under¬ 
stood  to  provide  not  only  additional  col¬ 
lateral  benefits,  but  also  provide  the 


necessary  personal  involvement  of  the 
principals  required  to  provide  assurance 
of  continuity  of  job  opportimities  pro¬ 
vided  by  the  project. 

(2)  Applicants  will  provide,  in  the  csise 
of  personal  guarantors,  current  (not 
over  90  days  old  at  tiie  time  of  filing) 
personal  financial  statements  signed  by 
both  husband  and  wife  and  disclosing 
community  and  individual  assets  and 
indebtedness. 

§  1842.23  Inlorosi  rate  to  borrower. 

The  interest  rate  on  B&I  garanteed 
loans,  subject  to  the  approval  of  FHA, 
will  be  negotiated  between  the  lender 
and  the  applicant  at  a  rate  that  shall  be 
legal  and  reasonable.  See  also  S  1841.13 
of  this  chapter. 

§  1842.24  Maturity. 

The  maximum  final  maturity  of  an 
FHA  guaranteed  loan  will  be  limited  to 
thirty  years  for  land,  buildings  and 
permanent  fixtures;  the  usable  life  of 
the  machinery  and  equipment  purchased 
with  loan  funds,  but  not  to  exceed  fifteen 
(15)  years;  and  seven  years  for  the 
working  capital  portion  of  the  loan. 

§  1842.25  Repayments. 

Principal  and  interest  on  the  loan  will 
be  due  and  payable  as  provided  in  the 
promissory  note.  Ordinarily,  such  in¬ 
stallments  shall  be  scheduled  for  pay¬ 
ment  as  agreed  upon  by  the  lender  and 
applicant  but  on  terms  no  more  liberal 
than  the  projected  cash  flow  indicates. 
However,  the  first  installment  to  include 
a  repayment  of  principal  may  be  sched¬ 
uled  for  payment  after  the  project  is  op¬ 
erable  and  has  begun  to  generate  in¬ 
come,  but  such  installment  will  be  due 
and  payable  within  three  years  from  the 
date  of  the  promissory  note.  Interest 
will  be  due  at  least  annually  after  the 
loan  is  closed.  All  of  the  loan  may  be  re¬ 
paid  without  penalty  at  any  time  before 
it  is  due.  Additional  payments  may  be 
made  at  times  and  in  amounts  as  speci¬ 
fied  in  the  promissory  note. 

§  1842.26  Compensation  for  loan  serv¬ 
ice*. 

If  the  loan  is  guaranteed  by  FHA,  the 
applicant  may  pay  from  funds  included 
in  the  loan  for  that  purpose,  the  reason¬ 
able  costs  incurred  for  services  ren¬ 
dered  by  accountants,  appraisers,  archi¬ 
tects,  attorneys,  engineers,  and  other 
parties  for  services  in  connection  with 
preparation  of  the  loan  application, 
making  the  loan,  developing  the  project, 
and  verification  of  proper  project  com¬ 
pletion.  However,  the  applicant  may  not 
pay  from  loan  funds  nor  from  its  equity 
contribution,  nor  include  such  fees  in 
calculating  its  equity  contribution,  any 
costs  for  such  services  in  excess  of  the 
reasonable  value  thereof  as  approved  by 
FHA. 

§  1842.27  (^ualiHcations  of  spcriali.sUi. 

The  applicant  and  lender  will  be  re¬ 
sponsible  for  determining  that  account¬ 
ants,  appraisers,  architects,  attorneys, 
engineers,  and  o^er  parties  furnishing 
services  in  connection  with  preparation 


of  the  loan  applicaticxi,  making  the  loan, 
developing  the  project,  and  verifying 
proper  project  completion  have  the  nec¬ 
essary  qualifications  and  experience  to 
properly  perform  the  s  ervices  involved. 

§  1842.28  Qiange  orders. 

All  construction  contract  changes  will 
be  authorized  by  written  change  orders. 
Changes  within  the  scope  of  work  which 
do  not  result  in  an  increase  in  the  total 
contract  cost  or  in  additional  time  which 
might  adversely  affect  the  project  may 
be  approved  by  applicant  or  lender.  All 
other  changes  must  be  approved  by  FHA. 

§§  1842.29—1842.30  [Reserved] 

§  1842.31  Application  and  loan  process¬ 
ing. 

(a)  Applications  from  cooperatives. — 
Initial  applications  from  cooperatives  for 
loans  will  be  submitted  to  the  Bank  for 
Cooperatives  (Bank)  for  a  determina¬ 
tion  of  availability  of  credit  from  the 
Bank. 

(b)  Filing  preapplications. — Appli-, 
cants  will  file  a  preapplication  in  the 
form  of  a  letter  which  may  be  prepared 
either  by  the  applicant  or  the  prospec¬ 
tive  guaranteed  lender.  The  letter  shall 
include  the  name  of  the  t^plicant,  loan 
amount  requested,  name  of  the  proposed 
guaranteed  lender,  a  brief  description  of 
the  proposed  project  which  .should  in¬ 
clude  an  estimate  of  the  type  and  num¬ 
ber  of  employment  opportunities  to  be 
generated,  and  the  amount  of  the  appli¬ 
cant’s  equity.  Applicants  should  also  at¬ 
tach  copies  of  available  feasibility  stud¬ 
ies,  financial  statements  and  other  per¬ 
tinent  information. 

(c)  Preliminary  determination  by 
FHA. — FHA  will  review  the  preapplica¬ 
tion  and  if  it  appears  that  the  loan  would 
be  for  an  eligible  project  located  in  a 
rural  area,  FHA  will: 

(1)  Unless  it  is  for  a  small  rural  busi¬ 
ness  enterprise  loan  for  a  business  hav¬ 
ing  no  significant  impact  without  the 
community  in  which  the  business  is  to  be 
located,  submit  it  for  A-95  agency  review 
requesting  comments  and  priority  rec¬ 
ommendations. 

(2)  In  selecting  projects,  give  due  con¬ 
sideration  to  state  development  strate¬ 
gies,  clearinghouse  comments,  and  prior¬ 
ity  recommendations  and  assign  prior¬ 
ities. 

(3)  Cooperate  with  all  Federal,  State, 
substate,  regional,  and  local  planning 
and  development  agencies  and  ofiScials 
involved  in  project  selection  and  imple¬ 
mentation. 

(4)  Give  priority  to  projects  in  areas 
other  than  cities  having  a  population  of 
more  than  25,000. 

(d)  Application  conference. — If  the 
guarantee  or  insurance  authority  is 
available  and  the  preapplication  is  to  be 
further  processed,  FHA  will  so  Inform  the 
lender  and  will  arrange  an  application 
conference  with  the  prospective  appli¬ 
cant,  the  lender,  and  other  appropriate 
parties. 

(1)  If  it  appears  at  the  conference 
that  the  applicant  is  eligible  as  to  area 
location,  credit,  type  of  project,  loan 
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purpose,  loan  amount,  and  project  pri¬ 
ority,  the  applicant  will  be  informed  that 
it  may  prepare  and  submit  to  the  lender 
a  Form  FHA  449-1,  with  attachments; 
Form  FHA  449-2,  “Statement  of  Col¬ 
lateral;"  and  Form  FHA  400-1,  “Equal 
Opportunity  Agreement,"  if  construction 
costing  more  than  $10,000  is  involved. 

(2)  If  it  appears  at  the  conference  that 
the  applicant  is  not  eligible  for  guar¬ 
anteed  loan  assistance,  the  lender  and 
the  applicant  will  be  so  informed  by 
FHA. 

§  1842.32  Lender  evaluation. 

When  the  material  required  by 
§  1842.31(d)  (1)  is  received  by  the  lender, 
it  will  conduct  the  necessary  investiga¬ 
tions  to  determine  the  soundness  of  the 
proposed  loan.  If  the  lender  believes  that 
the  proposed  loan  would  be  sound  and 
is  still  interested  in  making  it  if  an  FHA 
Contract  of  Guarantee  can  be  obtained, 
the  lender  will  request  a  Contract  of 
Guarantee.  The  basic  purpose  of  this  re¬ 
quest  is  to  obtain  the  issuance  of  a  Con¬ 
ditional  Commitment  for  Guarantee. 

§  1842.33  Request  for  Contract  of  Guar¬ 
antee. 

This  request  will  be  made  by  an  ap¬ 
proved  lender  on  Form  FHA  449-1. 
Among  other  things,  the  request  will  ad¬ 
vise  FHA  that  the  lender  considers  the 
proposed  loan  to  be  sound  and  believes 
that  all  FHA  requirements  will  be  met. 
Along  with  the  request  the  lender  will 
submit  to  FHA; 

(a)  Form  FHA  449-1  with  attach¬ 
ments,  and  Forms  FHA  449-2,  FHA  449- 
4,  “Statwnent  of  Personal  History,”  FHA 
448-10,  (and  FHA  400-1  if  construction 
costing  more  than  $10,000  is  involved), 
the  engineering  plan  (and  drawings) ,  ^- 
praisal  reports,  and  any  other  material 
developed  concerning  the  loan  up  to  that 
date.  Detailed  preliminary  plans  and  spe¬ 
cifications  required  by  item  10(e)  of  Form 
FHA  449-1  must  contain  the  comments, 
necessary  certifications  and  recommen¬ 
dations  of  appropriate  regulatory  or 
other  agency  or  institution  having  ex¬ 
pertise  in  the  planning,  operation  and 
management  of  similar  projects. 

(b)  An  economic  and  technical  feasi¬ 
bility  project  study  acceptable  to  FHA 
covering  engineering  aspects  especially 
for  new  or  innovative  machinery  and 
equipment,  processes,  and  procedures; 
sources,  adequacy  and  required  training 
of  management  personnel  and  labor  sup¬ 
ply;  adequacy  and  sources  of  raw  mate¬ 
rials  and  supplies;  adequacy  of  buildings, 
land  development,  and  transportation; 
market  study;  and  statements  from  pub¬ 
lic  utility  officials  that  there  is  reasonable 
assurance  that  the  project  site  will  be 
adequately  supplied  with  power,  water 
and  waste  disposal  services. 

(c)  Credit  analysis,  report,  conclusion, 
and  recommendations. 

(d)  Statement  from  lender  and  appli¬ 
cant  that  all  things  necessary  for  success 
of  the  enterprise  will  be  available  at  the 
beginning  of  operations. 

(e)  Advice  as  to  whether  all  or  any 
part  of  the  project  is  or  will  be  located  in 


a  fiood  plain  and  whether  flood  insurance 
is  available  and  being  required. 

(f)  Any  additional  Information  re¬ 
quired  by  Uie  Department  of  Labor  as  a 
basis  for  its  determinations  with  respect 
to  transfer  of  employment  or  business 
activity  from  one  area  to  another  and  the 
effect  of  the  project  on  existing  competi¬ 
tive  enterprises  in  the  area. 

(g)  Any  additional  information  needed 
to  enable  FHA  to  pass  on  the  request  for 
issuance  of  a  Conditional  Commitm«it 
for  Guarantee. 

§  1842.34  FH.4  evaluation. 

FHA  may  evaluate  the  lender’s  credit 
findings  and  conclusions.  The  evaluation 
may  include: 

(a)  An  analysis  of  the  documentation 
submitted  in  accordance  with  §  1842.33 
to  acquire  a  working  knowledge  of  the 
proposal,  and  to  identify  questionable 
featmes  requiring  clarification. 

(b)  A  visit  to  the  applicant’s  project 
location  and  possibly  to  the  applicant’s 
place  of  business,  if  it  is  at  a  different 
location,  for  on-site  evaluation  and  con¬ 
sultation. 

(c)  A  determination  as  to  whether  the 
amoimt  of  the  loan,  together  with  the 
other  available  resources,  appears  ade¬ 
quate  to  accomplish  the  loan  purpose. 

(d)  A  determination  as  to  whether 
there  is  reasonable  assurance  that  the 
loan  can  be  repaid. 

§  1842.35  Conditional  guarantee  eom- 
mitment. 

If  FHA  decides  to  guarantee  the  loan 
subject  to  the  conditions  set  forth  in 
Form  FHA  449-14,  “Conditional  Com¬ 
mitment  for  Guarantee,”  that  form  will 
be  executed  and  forwarded  to  the  lender. 
If  FHA  determines  it  is  imable  to  guaran¬ 
tee  the  loan,  the  lender  will  be  informed. 

§  1842.36  Review  of  rrquiromrnts. 

On  receipt  of  Form  FHA  449-14,  “Con¬ 
ditional  Commitment  for  Guarantee,” 
including  any  additional  loan  guarantee 
conditions  and  requirements,  and  related 
forms,  the  lender  should  review  and  dis¬ 
cuss  the  matter  with  the  applicant  to 
determine  whether  the  conditions  and 
requirements  are  acceptable.  If  the  terms 
and  conditions  are  not  acceptable  to  the 
applicant  or  lender,  they  should  inform 
FHA  of  their  recommendations  and  rea¬ 
sons  for  needed  revisions. 

§  1842.37  Loan  rioting. 

The  responsibility  for  closing  guaran¬ 
teed  loans  will  rest  with  the  lendef. 
Ordinarily  an  FHA  representative  will 
attend  pre-closing  and  loan  closing  meet¬ 
ings  of  applicant  and  lender. 

§1812.38  FHA  investigation. 

'The  FHA  investieration  required  by 
§  1841.26(b)  of  this  chapter  may  be  made 
by  a  licensed  architect  or  registered  en¬ 
gineer,  as  appropriate.  These  will  be  in¬ 
dividuals  who  are  not  associated  in  any 
capacity  with  those  who  assisted  in  the 
construction.  The  fees  of  such  architects 
and  engineers  will  be  paid  by  the  bor¬ 
rowers.  The  amount  of  such  fees  may  be 
included  in  the  loan. 


§  1842.39  Issuance  of  Contract  of  Guar¬ 
antee. 

The  Contract  of  Guarantee  will  be  ex¬ 
ecuted  as  detailed  in  §  1841.27. 

§§  1842.40—1842.60  [Reserved] 

§  1842.61  Insured  loans. 

Applications  from  private  parties  for 
whom  FHA  and  such  applicants  agree 
that  a  guaranteed  lender  is  not  available, 
and  from  public  bodies,  shall  be  proc¬ 
essed  as  insured  loans  in  accordance  with 
the  applicable  provisions  of  this  Hand¬ 
book  and  Subpart  A  of  Part  1823  of  this 
Chapter,  including  the  credit  elsewhere 
requirement. 

(a)  Public  bodies. — ^Loans  to  public 
bodies  may  be  used  only  to  finance  com¬ 
munity  facilities  for  the  purpose  of  de¬ 
veloping  private  business  enterprises  and 
only  when  the  requested  loan  is  not  avail¬ 
able  under  Part  1823  of  this  Chapter. 

(b)  Interest  rate. — Loans  made  under 
this  section  shall  bear  interest  at  a  rate 
prescribed  by  the  Secretary  of  Agricul¬ 
ture,  not  less  than  a  rate  determined  by 
the  ^cretary  of  the  Treasury,  taking  into 
consideration  current  average  market 
yield  on  outstanding  marketable  obliga¬ 
tions  of  the  United  States  comparable  to 
the  average  maturities  of  such  loans,  ad¬ 
justed  in  the  judgment  of  the  Secretary 
of  the  Treasury  to  provide  for  a  rate 
comparable  to  the  rates  prevailing  in  the 
private  market  for  similar  loans  and  con¬ 
sidering  the  Secretary’s  insurance  of  the 
loans  plus  an  additional  charge  to  cover 
losses  and  cost  of  administration.  The 
prescribed  rate  shall  be  adjusted  to  the 
nearest  one-eighth  of  one  percentum  and 
shall  be  annoimced  perioillcally. 

§§  1842.62 — 1842.70  [Reserved] 

§  1842.71  Finaneial  reports  and  audits. 

(a)  The  holder  will  require  FHA  guar¬ 
anteed  loan  borrowers: 

(1)  To  maintain  proper  books  of  ac¬ 
count  in  a  manner  satisfactory  to  the 
holder. 

(2)  Whose  loans  are  for  $100,000  or 
more,  to  submit  on  an  annual  basis  au¬ 
dited  financial  statements  prepared  by 
an  independent  certified  public  accoimt- 
ant  or  by  an  independent  licensed  public 
accoimtant  licensed  on  or  before  Dwem- 
ber  31,  1970,  who  is  certified  or  licensed 
by  a  regulatory  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States,  and  containing  his  unqualified 
opinion. 

(3)  To  submit  at  a  minimum,  a  six- 
month  interim  financial  statement  (bal¬ 
ance  sheet  and  complete  income  and  ex¬ 
pense  statement)  signed  by  a  responsible 
officer  of  the  borrower  attesting  that  the 
financial  statements  are  true  and  cor¬ 
rect  to  the  best  of  his  knowledge. 

(b)  The  holder  will  furnish  a  copy  of 
each  audit  report  and  other  financial  re¬ 
ports  to  FHA. 

(c)  FHA,  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives  shall  have  ac¬ 
cess  for  the  purpose  of  audit  and  exam¬ 
ination  of  any  books,  documents,  papers. 
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and  records  of  the  lender,  holder  or  bor¬ 
rower  that  are  pertinent  to  the  guaran¬ 
teed  loan. 

§§  1842.72—1842.80  [Reserved] 

§  1842.81  FHA  forms. 

The  following  forms  are  applicable  to 
the  FTIA  guaranteed  business  and  indus¬ 
trial  loan  program  and  may  be  obtained 
from  FHA: 

FHA  449-1  Application  for  Loan  and  Guar¬ 
antee.^ 

FHA  449-2  Statement  of  Collateral. 

FHA  449-4  Statement  of  Personal  History. 
FHA  449-6  Personal  Financial  Statement. 
FHA  449-10  Applicant’s  Environmental  Im¬ 
pact  Evaluatiom 

FHA  449-14  Conditional  Commitment  for 
Guarantee. 

FHA  449-17  Contract  of  Guarantee. 

FHA  449-18  Lenders  or  Holders  Request  for 
Approval. 

FHA  499-19  Holders  Guarantee  Fee  Report 
and  Interest  Subsidy  Claim. 
FHA  449-20  Report  of  Loss. 

Any  needed  forms  not  provided  by  FHA 
will  be  provided  by  the  lender,  holder, 
or  applicant. 
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1843.5-1843.9 

(Reserved] 
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1843.30 

Liquidation. 

1843.31-1843.39 

(Reserved] 

1843.40 

PO  eligibility  requirements. 

1843.41 

Preference  between  FO  ap¬ 
plicants. 

1843.42 

FO  loan  purposes. 

1843.43 

Prohibited  FO  loan  pur¬ 
poses. 

1843.44 

FO  loan  limitations  and  spe¬ 
cial  provisions. 

1843.45 

FO  rates  and  terms. 

1843.46-1843.49 

(Reserved] 

1843.50 

SW  eliglbUlty  requirements. 

1843.51 

Preference  between  SW  ap¬ 
plicants. 

1843.52 

SW  loan  purposes. 

1843.53 

Prohibited  SW  loan  pur¬ 
poses. 

1843.54 

SW  loan  limitations  and 
special  provisions. 

1843.55 

SW  rates  and  terms. 

1843.56-1843.59 

(Reserved) 

1843.60 

RL  eligibility  requirements. 

1843.61 

Preference  between  RL  ap¬ 
plicants. 

1843.62 

RL  loan  purposes. 

1843.63 

Prohibited  RL  loan  pur¬ 
poses. 

1843.64 

RL  loan  limitations  and 
special  provisions. 

1843.65 

RL  rates  and  terms. 

1843.66-1843.69 

(Reserved.) 

1843.70 

OL  eligibility  requirements. 

1843.71 

Preference  between  OL  ap¬ 
plicants. 

1843.72 

OL  loan  purposes. 

1843.73 

Prohibited  OL  loem  pur¬ 
poses. 

1843.74 

OL  loan  limitations  and 
special  provisions. 

>  A  copy  of  FHA  Form  449-1  Is  filed  u  peut 

of  the  original  document. 


Sec. 

1843.75  OL  rates  and  terms. 

1843.76-1843.79  (Reserved.) 

1843.80  EM  area  designations  and 

authorizations. 

1843.81  EM  ellglbUty  requirements. 

1843.82  EM  loan  purposes. 

1843.83  Prohibited  EH  loan  pur¬ 

poses. 

1843.84  EM  loan  limitations  and 

special  provisions. 

1843.85  EM  rates  and  terms. 
1843.86-1843.89  (Reserved.) 

1843.90  Forms  and  forms  distribu¬ 

tion. 

1843.91  Access  to  records  of  lenders 

and  holders. 

1843.92  Review  of  decisions. 

Authoritt. — 7  TT.S.C.  1989:  delegation  of 
authority  by  the  Sec.  of  Agrl.  (7  CFR  2.23); 
delegation  of  authority  by  the  Asst.  Sec.  for 
Rural  Development  (7  CFR  2.70). 

Note. — This  part  1843  supplements  the 
provisions  of  Part  1841  of  this  Handbook 
with  reject  to  Farmers  Loans  giiaranteed  by 
the  Farmers  Home  Administration  (FHA). 

§  1843.1  Definitions. 

The  following  deflniticwis,  in  addition 
to  those  in  §  1841.3,  are  applicable  to 
Farmer  Loans. 

(a)  Family  farm. — A  family  farm  is  a 
tract(s)  (1)  that  is  recognized  as  a  farm 
rather  than  a  rural  residence,  (2)  that 
will  provide  substantial  income  which, 
together  with  any  other  income,  will  ade¬ 
quately  support  the  family,  pay  (grat¬ 
ing  expaises  and  debts,  and  (3)  for 
which  the  operator  and  his  Immediate 
family  provided  the  managemoit  and 
major  porticm  of  the  labor,  except  during 
seasonal  peakload  periods. 

(b)  Farmer  loans. — Farm  Ownership 
(FO) ,  Soil  and  Water  (SW) ,  and  recrea¬ 
tion  (RL)  loans  authorized  in  Subtitle 
A  of  the  Act;  Operating  (OL)  loans  au¬ 
thorized  in  Subtitle  B  of  the  Act;  and 
Emergency  (EM)  loans  authorized  in 
Subtitle  C  of  the  Act. 

(c)  FHA. — The  term  “FHA”,  imless 
otherwise  specifically  provided  in  this 
Part  1843,  refers  to  the  County  Super¬ 
visor  or  Acting  County  Supervlk>r  serv¬ 
ing  the  county  involved. 

(d)  Rural  youth. — A  person  who  has 
not  reached  the  age  of  full  legal  compe¬ 
tency  as  an  adult  under  applicable  State 
law,  and  who  does  not  reside  in  a  city  or 
town  which  has  a  population  in  excess  of 
10,000  inhabitants. 

§  1843.2  County  Committee  eerlifica- 
tion. 

After  the  case  has  been  presented  to 
the  County  Committee.  FHA  will  notify 
the  lender  as  to  the  action  taken  by  the 
County  Committee.  If  the  County  Com¬ 
mittee  rejects  the  application,  FHA  will 
inform  the  lender  of  the  reasons  for  the 
rejection.  If  the  lender  then  furnishes 
FHA  satisfactory  evidence  to  show  that 
the  County  Committee’s  objections  have 
been  met.  FHA  will  resubmit  the  case  to 
the  County  Committee.  If  the  County 
Committee’s  original  certification  or  re¬ 
certification  is  favorable.  PHA  will  issue 
a  conditional  commitment  to  guarantee 
the  loan. 

§  1843.3  Interest  subsidy  payments. 

Interest  subsidy  rates,  if  any,  on  guar¬ 
anteed  loans  will  be  established  by  FHA 


for  the  remainder  of  fiscal  year  1974  and 
periodically  thereafter.  Tnus  the  sub¬ 
sidy  rate  for  the  same  loan  may  vary 
from  year  to  year. 

(a)  Method  of  determining  annual 
rate. — The  subsidy  rate  fixed  for  each 
fiscal  year  for  each  type  of  loan  will  be 
a  rate  equal  to  the  difference,  if  any, 
between  tiie  interest  rate  charged  to  the 
borrower  and  a  rate  determined  by  FHA 
taking  into  consideration  the  ciurent 
average  market  yield  on  outstanding 
marketable  obligations  of  the  United 
States  comparable  to  the  average  matu¬ 
rities  of  the  type  of  loan  involved,  ad¬ 
justed  in  the  judgment  of  FHA  to  provide 
a  rate  comparable  to  the  average  rate 
prevailing  in  the  private  market  for  simi¬ 
lar  loans.  For  example,  if  the  Interest 
rate  to  the  borrower  is  6  percent  per  an¬ 
num  and  FHA  by  said  method  deter¬ 
mines  that  the  average  private  market 
rate  for  similar  loans  is  8  percent  per 
anniun,  the  Interest  subsidy  rate  would 
be  2  percent  per  anniun. 

(b)  Information  on  rates. — Lenders 
or  holders  can  ascertain  the  subsidy  rate 
in  effect  at  any  particular  time  by  call¬ 
ing  any  FHA  oflBce  or  by  consulting  the 
Federal  Register.  Interest  subsidy  pay¬ 
ments  will  be  made  by  U.S.  Treasury 
checks. 

(c)  Semiannual  payments. — The  sub¬ 
sidy  payments  will  be  made  semiannually 
for  periods  ending  May  31  and  Novem¬ 
ber  30.  Therefore,  payments  for  the  first 
and  last  guarantee  periods  usually  will 
cover  part  of  a  6  month  period.  The 
holder’s  account  will  be  credited  as  of 
the  ending  date  of  the  6  month  period 
immediately  preceding  the  subsidy  pay¬ 
ment.  The  interest  subsidy  payments  will 
be  based  on  the  outstanding  principal 
balance  on  the  guaranteed  loan  promis¬ 
sory  note.  Within  10  days  after  receipt 
of  a  proper  Holders  Guarantee  Fee  Re¬ 
port  and  Interest  Subsidy  Claim,  the  Fi¬ 
nance  Office  will  send  to  the  holder  a 
Treasury  check  for  the  amount  of  the 
Interest  subsidy  payment  owed  for  the 
preceding  6  month  period. 

(d)  When  payments  cease. — Interest 
subsidy  payments  will  not  be  made  after 
a  transfer  to  and  assumption  by  an 
“ineligible  transferee”  or  after  the  Con¬ 
tract  of  Guarantee  is  terminated  or  be¬ 
comes  void  or  unenforceable. 

§  1843.4  Request  for  conditional  com¬ 
mitment  to  guarantee  loan. 

This  request  will  be  made  on  Form 
FHA  449-9,  “Request  for  CJondltional 
Commitment  to  Guarantee  Loan”. 

§§  1843.5 — 1843.9  [Reserved] 

§  1843.10  Loan  servicing. 

The  following  provisions  with  respect 
to  loan  servicing,  in  addition  to  those  in 
§  1843.46,  are  applicable  to  Farmer 
Loans. 

(a)  Acquisition  of  property. — The 
lender  is  responsible  for  seeing  that  any 
property  to  be  acquired  with  loan  funds 
is  acquired  as  planned  and  liens  are  ob¬ 
tained  thereon  with  priorities  which  the 
lender  advised  FHA  in  Form  FHA  449-9 
that  the  lender’s  security  instruments 
would  have.  Flach  time  a  substantial 
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amount  of  property  is  aquired  with  loan 
funds  after  loan  closing,  the  lender  will 
furnish  a  certificate  to  PHA  describing 
the  property  acquired  and  stating  that 
it  is  property  that  was  planned  to  be 
acquired  with  loan  funds  as  shown  in  the 
Request  for  Conditional  Commitment  to 
Guarantee  Loan.  The  certificate  will  be 
provided  on  Form  FHA  449-11,  Certifi¬ 
cate  of  Acquisition  or  Construction. 

(b)  ConstriLction  or  development. — 
The  lender  is  responsible  for  seeing  that 
any  buildings  or  other  improvements  or 
major  land  development  to  be  provided 
with  loan  funds  are  properly  completed 
within  a  reasonable  time,  free  of  any 
mechanics,  materialmen’s  or  other  liens 
that  would  affect  the  lien  priority  which 
the  lender  advised  FHA  that  the  lender’s 
security  instnunents  w'ould  have.  All 
major  construction,  major  repairs,  and 
major  land  development  must  be  per¬ 
formed  under  contract,  unless  the  lender 
determines  that  performance  can  be  sat¬ 
isfactorily  accomplished  under  the  bor- 
row’er  method.  As  soon  as  such  construc¬ 
tion.  repair,  or  land  development  involv¬ 
ing  use  of  loan  funds  has  been  completed, 
the  lender  will  furnish  to  FHA  a 
certificate  stating  that  it  has  been 
completed  in  accordance  with  the  plans 
and  specifications  submitted  to  FHA  in 
connection  with  the  Request  for  Condi¬ 
tional  Commitment  to  Guarantee  Loan. 
The  certificate  will  be  provided  on  Form 
FHA  449-11,  Certificate  of  Acquisition 
or  Construction. 

§§  1843.11—1843.19  [Rt-servod] 

§  1843.20  Transfer  and  asMiniption. 

’The  following  provisions  with  respect 
to  transfer  and  assumption,  in  addition 
to  those  in  §§  1841.61  and  1841.62,  are 
applicable  to  Farmer  Loan  cases. 

(a)  Not  substitute  for  graduation. — 
This  procedure  for  transfer  to  and  as¬ 
sumption  by  an  ineligible  transferee  will 
not  be  used  as  a  substitute  for  requiring 
the  transferor  to  graduate  to  credit  not 
backed  by  a  Contract  of  Guarantee  if  he 
is  able  to  do  so  in  accordance  with  the 
provisions  of  the  security  instruments. 
When  a  transferor  will  receive  a  substan¬ 
tial  down  payment  in  connection  with  the 
transfer  of  the  security  property  to  the 
transferee,  careful  consideration  should 
be  given  to  the  ability  of  the  transferor 
to  graduate  to  other  sources  of  credit 
without  the  guarantee.  Likewise,  in  such 
a  situation,  careful  consideration  should 
be  given  to  the  ability  of  the  transferee 
to  handle  the  transaction  with  his  own 
resources  or  to  obtain  any  needed  credit 
at  reasonable  rates  and  terms  without 
the  guarantee. 

§§  1843.21—1843.29  [  Reserved] 

§  1843.30  Liquidation. 

The  following  provisions  with  respect 
to  liquidation,  in  addition  to  those  in 
§§  1825.66  and  1825.67,  are  applicable  to 
Farmer  Loans. 

(a)  Graduation  of  borrowers. — One  of 
the  defaults  that  may  occur  involves 
failure  or  refusal  of  a  Farmer  Loan  bor¬ 
rower  to  graduate  to  credit  not  backed 
by  a  Contract  of  Guarantee,  after  FHA 


determines  that  he  is  in  a  position  to 
graduate  under  the  provisions  of  the  se¬ 
curity  instruments.  Every  5  years  after 
issuance  of  the  Contract  of  Guarantee, 
the  holder  will  furnish  to  FHA  a  report 
on  each  Fanner  Loan  borrower’s 
financial  situation.  FHA  will  use  the  re¬ 
port  in  determining  whether  the  bor¬ 
rower  is  able  to  graduate  to  credit  with¬ 
out  a  Contract  of  Guarantee.  If  FHA 
so  determines  on  the  basis  of  the  hold¬ 
er’s  report  and  any  other  information,  or 
if  such  a  determination  is  made  by  FTIA 
at  any  other  time,  it  will  notify  the 
holder  in  wTiting  to  that  effect,  explain¬ 
ing  the  basis  of  the  determination.  If  the 
lender  disagrees,  it  will  notify  FHA  in 
WTiting  of  the  reasons  for  its  disagree¬ 
ment,  and  F’HA  will  reconsider  the  mat¬ 
ter.  If  the  holder  does  not  disagree  with 
FHA’s  initial  determination,  or  if  FHA 
does  not  change  its  mind  on  reconsidera¬ 
tion,  FHA  will  request  the  borrower  to 
obtain  the  credit  without  the  FHA  guar¬ 
antee.  If  the  borrower  fails  or  refuses  to 
do  so,  FHA  will  notify  the  holder  and  it 
will  proceed  with  liquidation  as  in  the 
case  of  any  other  substantial  default, 
otherwise  the  Contract  of  Guarantee  will 
be  unenforceable.  See  §  1826.63  to  the  ef¬ 
fect  that  transfer  and  assumption  is  not 
a  substitute  for  graduation  of  borrowers 
to  credit  without  an  FHA  guarantee. 

§§  1843.31—1843.39  [R«>orved] 

§  1843.40  FO  eligibility  rrquiroments. 

To  be  eligible  for  an  FO  (Farm  Owner¬ 
ship)  loan  each  applicant  must; 

(a)  Citizen. — Be  a  citizen  of  the 
United  States. 

(b)  Legal  capacity. — Possess  legal 
capacity  to  incur  the  obligations  of  the 
loan. 

(c)  Experience  or  training. — Be  an  in¬ 
dividual  who  has: 

( 1 )  Farming  experience  or  farm  train¬ 
ing  sufficient  to  assure  reasonable  pros¬ 
pects  of  success  in  the  proposed  farming 
operation,  and 

(2)  Other  training  or  experience  when 
nonfarm  enterprises  are  involved  to  as¬ 
sure  success  with  such  proposed  opera¬ 
tion.  A  nonfarm  enterprise  is  any  busi¬ 
ness  conducted  by  an  eligible  farmer  to 
supplement  his  farm  income. 

(d)  Character,  ability,  industry. — Pos¬ 
sess  the  character,  ability,  and  industry 
necessary  to  carry  out  the  proposed  oper- 
ati(m  and  be  a  person  who  will  honestly 
endeavor  to  carry  out  the  vmdertakings 
and  obligations  required  of  him  in  con¬ 
nection  with  the  loan. 

(e)  Other  available  financing. — Be  im- 
able  with  his  own  resources,  or  be  imable 
to  obtain  sufficient  credit  elsewhere  with¬ 
out  a  guaranteed  loan,  to  finance  his 
actual  needs  at  rates  and  terms  he  could 
reasonably  expect  to  fulfill,  taking  into 
consideration  prevailing  private  and  co¬ 
operative  rates  and  terms  in  the  com- 
mimity  in  or  near  which  he  resides  for 
loans  for  similar  purposes  and  periods 
of  time. 

(f)  Owner-operator,  production.  — 
After  the  loan  is  made,  be  the  owner- 

.  operator  of  a  family  farm  which  will 
produce  a  substantial  portion  or  all  of 
his  total  income. 


§  1843.41  Preference  between  FO  ap¬ 
plicants. 

Preference  will  be  given; 

(a)  Veterans. — ^Pirst,  to  applications 
on  hand  from  veterans  over  applications 
of  nonveterans  on  file  with  the  lender  at 
the  same  time.  A  veteran  is  a  person  who 
has  been  discharged  or  released  from  the 
active  forces  of  the  United  States  Army, 
Navy.  Air  Force,  Marine  Corps,  or  Coast 
Guard  imder  conditions  other  than  dis¬ 
honorable,  and  served  on  active  duty  in 
any  such  forces : 

(1)  During  the  period  of  April  6,  1917, 
through  March  31, 1921; 

(2)  During  the  period  December  7, 
1941,  through  January  31,  1955;  or 

(3)  For  a  period  of  180  days  or  more, 
any  part  of  which  occurred  after  Janu¬ 
ary  31.  1955. 

(b)  Other  applicants. — Second,  to  ap¬ 
plications  from  persons  who  are: 

(1)  Married  or  have  dependent  fami¬ 
lies. 

(2)  Owners  of  livestock  and  farm  ma¬ 
chinery  and  equipment  necessary  to  suc¬ 
cessfully  carry  on  farming  operations. 

(3)  Able  to  make  downpayments. 

§  1843.42  F'O  Iftan  purposes. 

Subject  to  the  prohibitions  in  8  1843.43 
and  the  loan  limitations  and  special  pro¬ 
visions  in  §  1843.44,  FO  loans  that  are 
consistent  with  environmental  require¬ 
ments  for  the  area  may  be  niade  to: 

(a)  Purchase  or  enlargement. — Pur¬ 
chase  or  enlarge  a  farm,  including  any 
land  for  recreation  or  other  nonfarm 
enterprise  which  is  not,  or  as  enlarged 
will  not  be  larger  than  a  family  farm. 

(b)  Improvements. — Construct  or  im¬ 
prove  buildings  and  facilities  on  the  ap¬ 
plicant’s  farm,  including: 

( 1 )  Construction  of  essential  but  mod¬ 
est  farm  dwelling  and  service  buildings, 
including  fish  farming  facilities,  struc¬ 
tures  and  hatcheries,  and  facilities  and 
structures  for  nonfarm  enterprise  uses, 
such  as  d(x;ks.  shooting  blinds,  refresh¬ 
ment  or  marketing  stands,  processing  or 
assembly  plants,  sales  buildings,  repair 
shops,  lodging  facilities,  trailer  parks, 
picnic  areas,  target  ranges,  tennis  courts, 
shuffleboard  courts,  golf  driving  ranges, 
campsites,  and  modest  rental  housing. 

(2)  Improvement,  alteration,  repair, 
replacement,  relocation,  or  purchase  and 
moving  of  such  essential  dwellings  and 
service  buildings,  facilities  and  struc¬ 
tures. 

(3)  Purchase  and/or  installation  of 
domestic  water  and  sewage  disposal  sys¬ 
tems  and  other  equipment  or  facilities 
necessary  to  the  effective  operation  of  a 
farm  (including  any  nonfarm  enter¬ 
prises)  ,  provided  the  items  upon  installa¬ 
tion  become  part  of  the  real  estate  or  cus¬ 
tomarily  pass  with  the  farm  when  it  is 
sold. 

(c)  Land  and  water  development. — 
Provide  land  and  water  development, 
acquisition  of  water  supplies,  rights,  use 
and  conservation  essential  to  the  opera¬ 
tion  of  the  farm,  and  any  nonfarm  enter¬ 
prise  facilities.  This  includes  fencing, 
land  clearing,  forestry  purposes,  estab¬ 
lishment  and  improvement  of  permanent 
hay  or  pasture,  drainage  and  Irrigation 
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facilities,  basic  application  of  lime  and 
fertilizer,  fish  ponds,  and  trails  and  lakes. 
Also,  loan  funds  may  be  used  to  pay  that 
part  of  the  cost  of  facilities,  improve¬ 
ments  and  practices  which  is  to  be  earned 
by  participation  in  agricultural  cost 
sharing  or  Great  Plains  programs,  but 
only  when  such  costs  cannot  be  covered 
by  purchase  orders  or  assignments  to 
material  suppliers  or  contractors. 

(d)  Refinancing  of  debts. — Refinance 
debts  imder  the  following  circumstances: 

(1)  When  an  applicant’s  request  in¬ 
cludes  the  use  of  guaranteed  loan  funds 
for  the  refinancing  of  debts,  the  lender 
must  determine  before  a’  guaranteed  loan 
can  be  made  that  the  applicant’s  present 
creditors  will  not  give  him  rates  and 
terms  on  the  existing  debts  that  he  rea¬ 
sonably  could  be  expected  to  meet  with¬ 
out  an  FHA  guarantee,  and  that  he  can¬ 
not  provide  the  needed  funds  from  his 
own  resources. 

(2)  ’The  conditions  and  limitations  in 
S  1841.11  must  be  met  with  respect  to  the 
use  of  a  guaranteed  loan  to  refinance 
debts  owed  to  the  lender  or  owed  to,  or 
Insured  or  guaranteed  by.  parties  other 
than  FHA. 

(e)  Expenses,  fees,  and  Social  Security 
taxes. — Pay  expenses  incident  to  obtain¬ 
ing  plans  and  making  the  loan,  such  as 
fees  for  legal,  architectural,  appraisal 
and  other  technical  services,  hazard  in¬ 
surance  premiums,  closing  costs,  and 
loan  fee  as  authorized  in  8  1826.12  which 
are  required  to  be  paid  by  the  borrower 
and  which  he  cannot  pay  from  other 
funds.  Loan  funds  also  may  be  used  to 
pay  the  borrower’s  share  of  Social  Secu¬ 
rity  taxes  for  labor  hired  by  the  borrower 
in  connection  with  making  the  planned 
building  improvements. 

(f)  Nonfarm  enterprises. — Finance  a 
nonfarm  enterprise  as  hereinbefore  pro¬ 
vided  for  in  this  section,  but  only  when  it 
will  provide  an  additional  source  of  nec¬ 
essary  supplemental  Income. 

(g)  Stock  in  cooperative  lender. — Pur¬ 
chase  any  stock  in  a  cooperative  lending 
agency  that  is  necessary  to  obtain  the 
loan. 

§  1813.43  Prohibited  FO  loan  purposes. 

An  FO  loan  will  not  be  guaranteed  to: 

(a)  Personal  property. — Piuxhase 
items  not  considered  to  be  a  part  of  the 
farm,  such  as  farm  machinery  and  equip¬ 
ment,  appliances,  livestock,  construction 
and  maintenance  tools,  automobiles, 
trucks,  boats,  and  nonfarm  enterprise 
equipment  that  would  not  be  considered 
real  estate. 

(b)  Land  retirement  area. — Acquire 
land  or  develop  a  farm  which  is  in  an 
area  designated  for  retirement  from  agri- 
cultiu-e  by  Federal,  State,  or  local  agen¬ 
cies. 

(c)  Refinancing. — Refinance  any  debts 
owed  to  or  insured  or  guaranteed  by  the 
lender  without  prior  written  consent  of 
FHA.  Also  see  §  1841.11. 

(d)  Pay  debts  not  approved. — Pay 
debts  incurred  for  purposes  other  than 
those  upon  which  the  Conditional  Com¬ 
mitment  for  Guarantee  was  based. 


§  1843.44  FO  loan  limitationa  and  ape* 
cial  provisiona. 

For  an  FO  loan  to  be  guaranteed : 

(a)  Security. — ^The  entire  loan  must 
be  secured  by  real  estate  only,  including 
a  first  lien  on  the  borrower’s  entire  farm 
unless  it  is  legally  impossible  to  obtain 
a  valid  lien  for  the  entire  loan  on  the  en¬ 
tire  farm  as  in  some  Texas  homestead 
cases. 

(b)  Loan  limitations. — The  first  mort¬ 
gage  FO  loan  being  guaranteed  cannot 
exceed  $100,000,  the  market  value  of  the 
farm  and  any  other  seciu'ity,  or  the 
amount  certified  by  the  County  Commit¬ 
tee. 

(c)  Noncontiguous  tracts. — If  the 
farm  contains  two  or  more  noncontigu¬ 
ous  tracts,  they  must  be  so  located  that 
the  farming  operation  and  any  nonfarm 
enterprise  can  be  efficiently  conducted, 
considering  the  distance  and  adequacy 
of  rights-of-way  or  public  roads  between 
the  tracts. 

(d)  Dwellings,  and  other  essential 
buildings. — Buildings  adequate  for  the 
planned  operation  of  the  farm,  Including 
any  nonfarm  enterprise,  must  be  avail¬ 
able.  In  nearly  all  cases  the  necessary 
buildings  will  be  located  cm  the  appli¬ 
cant’s  farm.  However,  if  the  applicant 
owns  suitable  buildings  which  are  not 
considered  a  part  of  his  farm  and  ordi¬ 
narily  would  not  pass  with  the  farm  In 
a  change  of  ownership,  duplicate  build¬ 
ings  on  the  farm  need  not  be  required  if 
adequate  security  can  be  obtained.  Like¬ 
wise.  duplicate  buildings  on  the  farm 
need  not  be  required  if  the  applicant  has 
a  long-term  lease  on  adequate  buildings 
near  enough  to  properly  operate  the 
farm  and  if  adequate  seciuity  can  be 
obtained.  The  same  rule  may  be  applied 
if  the  applicant  has  assurance  of  long¬ 
term  occupancy  of  such  buildings  he  ex¬ 
pects  to  inherit.  Mobile  homes  will  not 
be  considered  adequate  dwellings  for  FO 
farms. 

(e)  Land,  buildings,  and  facilities. — 
Adequate  development  to  place  the  farm 
and  any  nonfarm  enterprise  in  condition 
for  successful  operation  will  be  provided 
at  the  outset  in  connection  with  each 
loan.  In  planning  farm  development, 
consideration  should  be  given  to  (k)tain- 
ing  recommendations  from  the  Forest 
Service,  Soil  Conservation  Service,  Ex¬ 
tension  Service  and  State  or  substate 
planning  agencies  or  local  planning 
groups.  In  planning  such  development 
with  the  applicant,  the  lender  will  en¬ 
courage  him  to  use  any  cost-sharing  as¬ 
sistance  that  may  be  available. 

(f)  Performing  development. — ^The 
lender  and  borrower  will  be  responsible 
for  proper  construction  and  land  develop¬ 
ment  with  the  amount  of  funds  loaned 
for  that  purpose.  In  this  connection,  see 
8  1841.14(a)  and  §  1843.10(b).  This  in¬ 
cludes  but  is  not  limited  to: 

(1)  Compliance  with  applicable  laws, 
ordinances,  codes,  and  regulations. 

(2)  Adequacy  of  plans,  specifications, 
and  estimates. 

(3)  Sufficiency,  quality,  and  rights  to 
adequate  water  supply. 


(4)  Method  of  construction  or  devel¬ 
opment. 

(5)  Awarding,  execution,  and  provi¬ 
sions  of  construction  or  development 
contracts,  and  bonding  of  contractors 
where  necessary. 

(6)  Seeing  that  all  equal  opportunity 
and  nondiscrimination  requirements  are 
met.  See  §  1841.26(a)  (8)  and  §  1841.56. 

(7)  Seeing  that  construction  or  devel¬ 
opment  is  performed  expeditiously  and 
properly,  including  inspection  of  sites 
and  construction  or  development  in  var¬ 
ious  stages  of  completion  to  determine 
that  the  work  and  material  conform  with 
the  plans  and  siiecifications  and  any 
other  requirements. 

(8)  Limiting  periodic  or  partial  pay¬ 
ments  for  construction  or  development 
to  a  reasonable  percentage  of  the  actual 
value  of  work  and  material  in  place. 

(9)  Making  final  pasrment  only  after 
final  inspection  has  been  made  and  the 
construction  or  development  has  been 
found  proper  in  all  respects. 

(10)  Ascertaining  that  there  are  no 
claims  or  liens  of  laborers,  materialmen, 
contractors,  subcontractors,  or  other 
parties  against  the  borrower  or  the  se¬ 
curity  property, 

(g)  Liens  junior  to  the  lender’s  FO 
lien. — A  loan  will  not  be  approved  if  a 
lien  junior  to  the  guaranteed  loan  lien 
likely  will  be  taken  simultaneously  with 
or  immediately  subsequent  to  the  clos¬ 
ing  of  tHe  loan  to  secure  any  debt  the 
borrower  may  have  at  the  time  of  loan 
closing  or  any  indebtedness  he  may  incur 
in  connection  with  the  guaranteed  loan. 

§  1843.43  FO  rales  and  terms. 

(a)  Interest  rate  to  borrower. — See 
§  1841.13. 

(b)  Loan  term. — Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  that  the  loan  will 
be  adequately  secured,  taking  into  ac¬ 
count  the  probable  depreciation  of  the 
security. 

(c)  Reamortization. — If  the  borrower 
pays  25%  or  more  of  the  loan  balance 
before  it  is  due,  from  the  sale  of  part 
of  the  security  with  the  aiH^roval  of  the 
holder  or  with  funds  derived  from  other 
sources,  the  holder  may  agree  to  a  re¬ 
amortization  of  the  balance  owed,  pro¬ 
vided  the  repayment  period  does  not  ex¬ 
ceed  the  remaining  portion  of  the  origi¬ 
nal  loan  term  and  the  remaining  security 
is  adequate  for  the  balance  owed. 

§§  1843.46 — 1843.49  [Reserved] 

§  1843.50  SW  eligibility  requirements. 

To  be  eligible  for  an  SW  (Soil  and 
Water)  loan  the  applicant  must: 

(a)  Individual. — If  the  applicant  is  an 
Individual,  he  must  be  a  farm  owmer  and 
be  imable  with  his  owm  resources,  or  be 
unable  to  obtain  sufficient  credit  else¬ 
where  without  a  guaranteed  loan,  to 
finance  his  actual  needs  at  rates  and 
terms  he  could  reasonably  expect  to  ful¬ 
fill,  taking  into  consideration  prevailing 
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private  and  cooperative  rates  and  terms 
in  the  community  in  or  near  which  he 
resides  for  loans  for  similar  purposes  and 
periods  of  time. 

(b)  Corporation  or  partnership.  —  If 
the  applicant  is  a  corporation  or  part¬ 
nership,  it  must  be  the  owner-operator 
of  a  farm  and  the  corporation  or  part¬ 
nership  and  the  principal  stockholders 
or  partners  as  defined  in  §  1843.81(f) 
must  be  unable  to  provide  necessary  im¬ 
provements  with  its  and  their  own  re¬ 
sources  or  obtain  the  necessary  credit 
elsewhere  without  an  FHA  guarantee.  If 
the  applicant  is  a  corporation,  it  must  be 
organized  as  a  private  domestic  corpor¬ 
ation  imder  appropriate  State  laws. 

(c)  Undivided  interest. — If  the  appli¬ 
cant  has  an  undivided  interest  in  the 
land  to  be  improved,  the  applicant  and 
his  or  its  co-owners,  individually  or 
jointly,  must  be  unable  to  provide  the 
necessary  improvements  with  their  own 
resources  or  obtain  the  necessary  credit 
elsewhere  without  an  FHA  guarantee. 

(d)  Farm. — The  term  “farm”  includes 
the  total  acreage  of  one  or  more  tracts 
of  Isind  which  is  owned  or  operated  by 
the  applicant  as  a  single  unit. 

(1)  The  farm  must  be  of  such  size  and 
productive  capacity  to  produce  agricul¬ 
tural  commodities  for  sale  in  siifficient 
quantities  that  the  farm  will  be  recog¬ 
nized  in  the  community  as  a  farm  rather 
than  a  rural  residence. 

(2)  The  farm  must  be  one  that  will 
provide  farm  income  which  together  with 
any  income  from  other  sources  will  pay 
operating  expenses,  including  mainte¬ 
nance  of  land,  buildings,  and  other  struc¬ 
tures,  pay  debts,  have  a  reasonable  re¬ 
serve  for  unforseen  emergencies,  and,  if 
an  individual  or  partnership,  enables  ^e 
family  to  have  a  reasonable  standard  of 
living. 

(e)  Character,  industry,  and  ability. — 
Possess  the  character,  industry,  and  abil¬ 
ity  to  carry  out  the  proposed  operations 
and  will  honestly  endeavor  to  carry  out 
the  undertakings  and  obligations  re¬ 
quired  in  connection  with  the  SW  loan. 

(f)  Training  and  experience. — ^Have 
training  or  farm  experience  necessary 
to  give  reasonable  assurance  of  success 
in  farming  whenever  the  soundness 
of  the  loan  depends  on  the  farming 
operation. 

(g)  "Legal  capacity. — Possess  legral  ca¬ 
pacity  to  Incur  the  obligations  of  the 
loan. 

§  1843.31  Preforenro  belHcen  .SW  ap> 
plicanU. 

The  veterans  preference  provisions  of 
5  1843.41(a)  are  applicable  to  SW  loans 
to  individuals. 

§  1843.52  SW  loan  purposes, 

SW  loans  may  be  made  for  the  follow¬ 
ing  purposes,  and  must  be  consistent 
with  environmental  requirements  for  the 
area. 

(a)  Material,  supplies,  equipment, 
services. — ^Paying  the  cash  costs  for  ma¬ 
terials,  supplies,  equiixnent,  and  services 
related  to  land  and  water  development, 
use,  and  (xmservation,  such  as: 


(1)  Terraces,  dikes,  reservoirs,  ponds, 
tanks,  cisterns,  wells,  pipelines,  pumping 
and  irrigaticm  equipment,  ditches  and 
canals  for  irrigation  and  drainage,  water¬ 
ways,  and  erosion  control  structures. 

(2)  Drainage  of  land  which  is  part  of 
an  operating  farm  unit. 

(3)  Land  clearing. 

(4)  Sodding,  subsoiling,  land  leveling, 
liming,  and  fencing. 

(5)  Fertilizer  and  seed  used  in  con¬ 
nection  with  a  soil  conservation  prac¬ 
tice,  or  the  establishment  or  improve¬ 
ment  of  permanent  pasture. 

( 6 )  Forestation  for  sustained  yield  and 
tree  planting  for  erosion  control  or  shel¬ 
ter-belt  purposes. 

(7)  Clasoline,  oil,  and  equipment 
rental  or  hire. 

(8)  Expense  incident  to  obtaining 
plans  and  making  the  loan,  such  as  fees 
for  legal,  engineering,  appraisal,  and 
other  technical  services,  hazard  insur¬ 
ance  premiums,  closing  costs,  and  loan 
fee  as  authorize  in  §  1841.12  which  are 
required  to  be  pwdd  by  the  borrower  and 
which  he  cannot  pay  from  other  funds. 
Loan  funds  also  may  be  used  to  pay  the 
borrow’er’s  share  of  Social  Security  taxes 
for  labor  hired  by  the  borrower  in  con¬ 
nection  with  making  any  planned 
improvements. 

(9)  Purchase  or  repair  of  special-pur¬ 
pose  equiiHnent  such  as  terracing, 
land  leveling,  and  ditching  equipment, 
provided: 

(i)  Such  equipment  is  needed  for,  and 
will  facilitate  the  oompleticm  or  main¬ 
tenance  of,  the  planned  improvement, 
and 

(ii)  The  cost  of  the  equipment  plus 
the  other  cost  related  to  the  improvement 
will  not  be  more  than  if  performed  by 
contract  or  other  methods. 

(b)  Water  source. — Acquiring  a  source 
of  water  to  be  used  on  land  the  applicant 
owns  or  is  acquiring,  including: 

(1)  Purchase  of  water  stock  or  mem¬ 
bership  in  an  Incorporated  water  users 
association. 

(2)  Acquisition  of  a  water  right 
through  appr(n>riation,  agreement,  per¬ 
mit,  or  decree. 

(3)  Acquisition  of  a  water  supply  or 
right,  and  the  land  on  which  it  is  pres¬ 
ently  being  used,  when  the  water  supply 
or  right  cannot  be  purchased  without 
the  land,  provided: 

(i)  The  value  of  the  land  without  the 
water  supply  or  right  is  only  an  inci¬ 
dental  part  ^  the  total  price,  and 

(ii)  The  water  supply  and  right  will 
be  transferred  to,  and  used  more  effec¬ 
tively  on,  other  land  owned  by  the 
applicant. 

(c)  Site  for  toater  or  drainage  facili¬ 
ties. — ^Purchasing  land  or  an  Interest 
therein  for  sites  or  rights-of-way  upon 
which  a  water  or  drainage  facility  will 
be  located. 

(d)  Stock  membership,  assessments. — 
Purchasing  stock  or  membership  in,  or 
pasnnent  of  assessments  to,  an  incor¬ 
porated  association  or  organized  group 
service  which  will  help  such  association 
or  group  service  to  finance  facilities  and 
improvements  for  which  loan  funds  may 


be  used;  and  purchasing  any  stock  in  a 
cooperative  lending  agency  that  is  neces¬ 
sary  to  obtain  the  loan. 

(e)  Cost  sharing  programs. — Paying 
that  part  of  the  cost  of  facilities,  im¬ 
provements,  and  practices  which  is  to  be 
earned  by  particiE>ation  in  agricultural 
cost  sharing  or  Great  Plains  programs 
only  when  such  costs  cannot  be  covered 
by  purchase  orders  or  assignments  to 
material  suppliers  or  contractors.  If  loan 
funds  are  advanced  and  the  portion  of 
the  i>ayment  for  which  the  fimds  were 
advanced  likely  will  exceed  $500,  the  ap¬ 
plicant  will  assign  the  imyment  to  the 
lender. 

(f)  Water  supply  and  distribution. — 
Providing  water  supply  for  dwellings  and 
farm  buildings,  including  such  facilities 
as  wells,  pumps,  farmstead  distribution 
systems,  and  home  plumbing. 

§  1843.53  Prohibited  8W  loan  purposes. 

An  SW  loan  will  not  be  guaranteed: 

(a)  Items  not  directly  related  to  main 
purpose. — For  items  that  are  not  directly 
related  to  land  and  water  development, 
use,  and  conservation,  such  as  annual 
operating  expenses,  power  plants,  or 
power  transmission  lines  other  than 
service  drops  or  lines,  or  buildings  other 
than  those  to  protect  pumping 
installations. 

(b)  Recreation. — For  recreational 

purposes. 

(c)  Preexisting  debts. — To  pay  debts 
incurred  prior  to  the  closing  of  the  SW 
loan  except  fees  for  legal,  engineering, 
and  other  technical  services. 

(d)  Refinancing. — To  refinance  any 
indebtedness. 

§  1843.54  SW  Loan  limitations  and  spe- 
rial  provisions. 

(a)  Security. — The  security  require¬ 
ments  in  §  1843.44(a)  are  applicable  to 
SW  loans. 

(b)  Loan  limitation. — ^The  provisions 
of  §  1843.44(b)  are  applicable  to  SW 
loans. 

(c)  Junior  liens. — The  prohibition 
against  junior  liens  in  SW  cases  is  the 
same  as  that  against  jimlor  liens  in  FO 
cases  under  S  1843.44(g). 

(d)  Land  and  facility  development. — 
The  provisions  of  S  1843.44(e)  are  appli¬ 
cable  to  land  and  facility  development 
in  SW  cases. 

(e)  Performing  development. — The 
provisions  of  §  1843.44(f)  are  applicable 
to  performing  development  in  SW  loan 
cases. 

§  1843.55  SW  rates  and  terms. 

The  rates  and  terms  for  SW  loans  are 
the  same  as  for  FO  loans  set  forth  in 
§  1843.45. 

§§  1843.56 — 1843.59  [Reserved] 

§  1843.60  RL  eligibility  renuiremenls. 

To  be  eligible  for  an  RL  (Recreation) 
loan,  the  applicant  must: 

(a)  Farmer. — ^Be  an  individual  who 
is  a  farm  owner  regularly  engaged  in 
farming  at  the  time  he  applies  for  the 
initial  loan. 

(b)  Recreation  manager  or  operator. — 
Be  the  manager  and  owner-operator  of 
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the  recreation  enterprise  after  the  loan 
is  made. 

(c)  Other  avaUable  financing. — ^Be  un¬ 
able  with  his  own  resources,  or  be  xmable 
to  obtain  sufficient  credit  elsewhere 
without  a  gruaranteed  loan,  to  finance  his 
actual  needs  at  reasonable  rates  and 
terms  he  could  reasonably  expect  to  ful¬ 
fill,  taking  Into  consideration  prevailing 
private  and  cooperative  rates  and  terms 
in  the  community  In  or  near  which  he 
resides  for  loans  for  similar  purposes 
and  periods  of  time. 

(d)  Citizen. — ^Be  a  citizen  of  the  United 
States  of  America. 

(e)  LegaX  capacity. — Posse.ss  legal  ca¬ 
pacity  to  Inciir  the  obligations  of  the 
loan. 

(f)  Character,  ability,  industry. — ^Pos¬ 
sess  the  character,  ability,  and  Industry 
to  carry  out  the  proposed  operation  and 
honestly  endeavor  to  carry  out  the  un¬ 
dertakings  and  obligations  required  of 
him  in  connection  with  the  loan. 

(g)  Training  or  experience. — Have  the 
training  or  experience  necessary  to  give 
reasonable  assurance  of  success  In  the 
proposed  operation. 

§  1843.61  Preference  between  RL  appli¬ 
cants. 

The  veterans  preference  provisions  of 
S  1843.41(a)  are  applicable  RL  loans. 

§  1843.62  RL  loan  purposes. 

Subject  to  the  prohibitions  in  S  1843.63 
and  the  loan  limitations  sind  special  pro¬ 
visions  in  §  1843.64,  RL  loans  that  are 
consistent  with  environmental  require¬ 
ments  for  that  area  may  be  made  to: 

(a)  Personal  property  and  services. — 
Purchase  materials,  supplies,  animals, 
fish,  and  birds,  and  pay  for  services  re¬ 
quired  in  the  establishment  of  outdoor 
recreation  facilities. 

(b)  Real  property. — Acquire  necessary 
land,  easements,  and  right-of-way  for 
outdoor  recreation  uses. 

(c)  Land  and  water  development. — 
Develop  land  and  water  resources  for 
outdoor  recreation  uses. 

(d)  Buildings  and  facilities. — Con¬ 
struct  or  improve  modest  and  essential 
buildings  and  facilities  for  outdoor  recre¬ 
ation  uses. 

(e)  Refinance  debts. — Refinance  se¬ 
cured  and  unsecured  debts,  except  debts 
on  loans  made  or  insured  by  FHA. 

(f)  Equipment,  fixtures,  facilities. — 
Purchsise  and  install  equipment,  fixtures, 
and  other  facilities  necessary  to  the  ef¬ 
ficient  operation  of  the  recreation  enter¬ 
prise. 

(g)  Operating  expenses. — Pay  opera¬ 
ting  expenses  neecssary  to  efficient  opera¬ 
tion  of  the  recreation  enterprise,  such  as 
labor,  fuel,  electricity,  water,  sewer 
charge,  advertising,  feed,  seed,  fertilizer, 
and  hazard  insurance  premiums,  which 
Uie  borrower  cannot  pay  from  his  own 
funds  or  obtain  from  other  sources  at 
reasonable  rates  and  terms  within  his 
ability  to  pay. 

(h)  Expenses,  fees,  and  Social  Security 
taxes. — ^Pay  expenses  incident  to  obtain¬ 
ing  plans  and  making  the  loan,  such  as 
fees  for  legal,  architectural,  appraisal. 


and  other  technical  services,  hazard  In¬ 
surance  premiums,  closing  costs,  and 
loan  fee  as  authorized  In  i  1841.12,  which 
the  borrower  cannot  pay  from  other 
funds.  Loan  fimds  also  may  be  used  to 
pay  the  borrower’s  share  of  Social  Se¬ 
curity  taxes  for  labor  hired  by  the  bor¬ 
rower  in  connection  with  making  i^anned 
building  improvements  or  installation  of 
equipment  and  facilities  for  the  recrea¬ 
tion  enterprise. 

(1)  Stock  in  cooperative. — Pim>hase 
any  stock  in  a  cooperative  lending  agency 
that  is  necessary  to  obtain  the  loan. 

§  1843.63  Prohibited  RL  Loan  purposes. 

A  Recreation  loan  will  not  be  guaran¬ 
teed  if : 

(a)  Dwelling  and  farm  service  build¬ 
ings. — The  funds  will  be  used  to  con¬ 
struct  farm  service  buildings  or  a  dwell¬ 
ing  for  personal  occupancy. 

(b)  Refinancing. — The  provisions  of 
§  1843.43(c)  are  applicable  to  RL  loans. 

§  1843.64  RL  loan  limitations  and  spe¬ 
cial  provisions. 

(a)  Security. — ^The  security  require¬ 
ments  in  §  1843.44(a)  are  applicable  to 
RL  loans. 

(b)  Indebtedness  limitation. — ^The  pro¬ 
visions  of  §  1843.44(b)  are  applicable  to 
RL  loans. 

(c)  Junior  liens. — The  prohibition 
against  jimlor  liens  in  RL  cases  is  the 
same  as  that  against  junior  liens  in  FO 
cases  under  S  1843.44(g). 

(d)  Operating  expenses. — When  a  Rec¬ 
reation  Loan  includes  funds  for  the  pay¬ 
ment  of  operating  expenses,  the  borrow¬ 
er  will  be  required  to  pay  the  operating 
expenses  as  expeditiously  as  feasible, 
usually  within  the  first  year  or  two  but 
in  no  case  in  more  than  5  years. 

(e)  Land,  buildings,  and  facilities. — 
Adequate  land,  buildings,  and  facilities 
will  be  developed  to  place  the  recreation 
enterprise  in  condition  for  successful  op¬ 
eration  at  the  outset  for  each  loan.  To 
the  extent  feasible,  recommendations 
from  the  Forest  Service,  Extension  Serv¬ 
ice,  Soil  Conservation  Service,  Agricul¬ 
tural  Stabilization  and  Conservation 
Service,  and  State  Planning  and  Devel¬ 
opment  agencies  should  be  obtained.  In 
planning  such  development  with  the  ap¬ 
plicant,  the  lender  will  encourage  him  to 
use  any  cost-sharing  assistance  that  is 
available. 

(f)  Performing  development.  See 
S  1843.44(f). 

§  1843.65  RL  rales  and  terms. 

(a)  Interest  rate  to  borrower. — See 
§  1841.13. 

(b)  Loan  term. — Each  loan  will  be 
scheduled  for  repasmient  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may  be 
necessary  to  assure  that  the  loan  will  be 
adequately  secured,  taking  into  account 
probable  depreciation  of  the  security. 
However,  a  loan  not  secured  by  real  es¬ 
tate  will  be  scheduled  for  payment  over  a 
period  not  to  exceed  20  years  from  the 
date  of  the  note. 

(c)  Reamortization. — See  S  1843.45(c). 


§§  1843.66—1843.69  [Reserved] 

§  1843.70  OL  eligibility  requirements. 

To  be  eligible  for  an  (Operating) 
loan  each  applicant  must  meet  the  re¬ 
quirements  of  §  1843.40  except  that: 

(a)  Farm  Operator. — ^After  the  loan  Is 
made,  the  iq^licant  may  either  be  the 
“(H>erator,”  or  the  “owner-operator”  of 
the  farm,  and 

(b)  Rural  youth. — Loans  may  be  made 
to  rural  youths  as  defined  in  S  1843.1  (d) 
even  though  they  have  not  reached  their 
majority  under  State  law,  provided: 

(1)  At  least  cme  of  their  parents  or 
guardian  and  their  project  advisor  rec¬ 
ommends  the  loan. 

(2)  They  are  participating  in  activ¬ 
ities  of  4-H,  Future  Farmers  of  Amer¬ 
ica,  Future  Homemakers  of  America,  or 
similar  organizations. 

§  1843.71  Preference  between  OL  ap¬ 
plicants. 

The  veterans  preference  provisions  of 
S  1843.41(a)  are  applicable  to  OL  loans. 

§  1843.72  OL  loan  purposes. 

Subject  to  the  prohibitions  set  forth 
in  §  1843.73,  the  loan  limitations  and 
special  provisions  in  §  1843.74  and  the 
limitation  on  youth  loans  in  paragraph 
(n)  of  this  section,  OL  loans  may  be 
made  for: 

(a)  Farm  personal  property. — Pur¬ 
chase  of  livestock,  poultry,  other  farm 
animals,  fish,  bees,  and  farm  machinery 
and  equipment  Including  forestry  enter¬ 
prise  equipment. 

(b)  Nonfarm  or  recreation  personal 
property. — Purchase  of  nonfarm  or  rec¬ 
reational  enterprise  animals,  birds,  fish, 
machinery  and  equipment,  facilities, 
furnishings,  inventories,  and  suiH>lies; 
and  purchase  of  any  essential  franchises, 
contracts,  or  privlliges. 

(c)  Undivided  interests. — Purchase  of 
undivided  interests  in  the  items  included 
in  paragraphs  (a)  and  (b)  of  this  section 
which  would  be  operated  under  a  joint 
arrangement. 

(d)  Supplies,  repairs,  rental,  operating 
expenses. — Purchase  of  feed,  seed,  fer¬ 
tilizer,  insecticides,  and  other  supplies, 
including  inventory;  the  repair  or  rental 
of  machinery  and  equipment;  and  pay¬ 
ment  of  other  operating  expenses. 

(e)  Cash  rent  and  grazing  fees. — Pay¬ 
ment  of  customary  and  equitable  cash 
rent  or  cash  charges  for  use  of  essential 
buildings,  pasture,  hay,  crop  or  other 
land,  and  cost  of  grazing  permits  for  the 
crop  year  being  financed,  provided: 

( 1 )  The  applicant  is  obligated  under  a 
written  lease  or  other  formal  agreement 
to  pay  such  rent  or  charges  before  in¬ 
come  will  be  available  from  the 
operation. 

(2)  Not  more  than  one  year’s  cash  rent 
or  cash  charges  will  be  paid  with  loan 
fimds  in  any  one  lease  year. 

(3)  The  terms  of  the  rental  agreement 
provide  the  applicant  with  reasonably 
satisfactory  tenure. 

(f)  Property  taxes  or  assessments. — 
Payment  of  current  year’s  personal  and 
real  property  taxes  and  water  or  drain¬ 
age  charges  or  assessments. 
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(g)  Membership  or  stock. — Acquisition 
of  membership  and  or  stock  In  farm  or 
nonfarm  purchasing,  marketing,  and 
service-type  cooperative  organizations, 
exclusive  of  membership  in  organizations 
which  will  acquire,  lease,  or  improve 
property  not  otherwise  imder  the  control 
of  the  members;  and  purchase  any 
stock  in  a  co<H>erative  lending  agency 
that  is  necessary  to  obtain  the  loan. 

th)  Home  equipment  and  furnish¬ 
ings. — ^Purchase  of  essential  home  equip¬ 
ment  and  furnishings. 

(i)  BeAnanctnflr.— Refinancing  secured 
and  unsecured  debts,  provided  the 
amoimt  loaned  for  such  purposes  does 
not  exceed  the  market  value  of  the  prop¬ 
erty  involved  that  will  be  security  for 
the  loan  and  will  meet  the  conditions 
shown  in  §  1843.42(d).  If  a  debt  owed  to 
the  lender  is  being  considered  for  refi¬ 
nancing,  see  §  1841.11. 

( j )  Milk  base. — Purchase  of  milk  base 
or  quota  with  or  without  cows. 

(k)  Grazing  license  or  permit. — Pur¬ 
chase  of  grazing  license  or  permit  rights 
of  private  parties  which  can  be  validly 
sold  and  transferred  or  waived  separate 
from  any  land  lease  or  other  interest  in 
land  with  or  without  livestock. 

(l)  Real  estate  improvements. — Real 
estate  improvements  or  repaii*s  not  ex¬ 
ceeding  $2,500. 

(m)  Pollution  abatement  and  con¬ 
trol. — Acquisition  of  equipment  and  ma¬ 
terials  for,  and  development  of  measures 
for,  pollution  abatement  and  control. 

(n)  Rural  youths. — Loans  to  rural 
youths  may  be  made  only  for  the  pur¬ 
pose  of  initiating,  developing  and  carry¬ 
ing  on  a  farm  or  nonfarm  project  in 
connection  with  the  rural  youth’s  par¬ 
ticipation  in  activities  of  4-H,  Future 
Farmers  of  America,  Future  Home¬ 
makers  of  America,  and  similar  organi¬ 
zations. 

(o)  Living  expenses. — Meeting  essen¬ 
tial  family  living  expenses. 

(p)  Expenses,  fees,  and  Social  Security 
taxes. — ^Payment  of  expenses,  fees, 
charges,  and  taxes  as  authorized  in 
§  1841.12. 

§  1843.73  Prohibiird  Ol.  loan  purposti.. 

FHA  will  not  guarantee  loans  for: 

(a)  Automobiles. — Purchase  of  pas¬ 
senger  automobiles  or  the  refinancing  of 
debts  incurred  for  such  purchase. 

(b)  Land  purchase,  lease  payments, 
refinancing. — Purchase  of  land  or  other 
real  estate,  or  entering  into  or  making 
payments  required  under  any  lease-pur¬ 
chase  agreement,  or  the  making  of  pay¬ 
ments  on  or  refinancing  of -any  indebted¬ 
ness  secured  by  a  lien  on  real  estate 
other  than  the  payment  of  taxes  and 
water  or  drainage  charges  or  assessments 
as  authorized  in  §  1843.72(f).  However, 
this  requirement  does  not  prohibit  the 
refinancing  of  a  debt  secured  by  a  lien 
on  both  real  estate  and  personal  prop¬ 
erty  in  connection  with  the  purchase  of 
items  described  in  S  1843.72  (a)  and  (b) 
to  the  extent  of  the  applicant’s  equity 
in  such  personal  property. 

(c)  Income  and  Social  Security 
taxes. — ^Payment  of  Federal  or  State  In¬ 


come  taxes  or  Social  Security  taxes  on 
the  borrower’s  family  income. 

(d)  Stock  or  membership. — Purchase 
of  membership  or  stock  in  production 
cooperatives. 

(e)  Debts  not  previously  approved. — 
Payment  of  debts  incurred  for  purposes 
other  than  those  upon  which  the  Condi¬ 
tional  Commitment  for  Guarantee  was 
based. 

§  1843.74  OL  loan  limitatiomi  and  «ipo- 
rial  provisions. 

(a)  Security. — The  entire  loan  must 
be  secured  by  a  first  lien  on  all  property 
or  products  acquired  or  produced,  or  on 
which  debts  are  refinanced,  with  guar¬ 
anteed  loan  fimds.  and  by  any  additional 
security  needed  to  adequately  secure  the 
loan.  Such  additional  security  may  con¬ 
sist  of  the  best  lien  obtainable  on  any 
available  real  estate  or  other  property. 

(b)  Maximum  amount  of  loan. — FHA 
cannot  guarantee  an  OL  loan  if  the 
principal  of  the  loan  plus  the  principal 
balance  on  existing  guaranteed,  direct, 
and  insured  OL  loans  would  exceed 
$50,000  or  the  amoimt  certified  by  the 
County  Committee. 

(c)  Joint  farming,  recreation,  and 
nonfarm  operations. — (1)  A  joint  loan 
may  be  made  to  two  eligible  ai>plicants 
Uving  together  or  living  separately  and 
operating  jointly  not  larger  than  the 
equivalent  of  one  family  farming,  recre¬ 
ation,  or  nonfarm  operation. 

(2)  Separate  loans  may  be  made  to 
eligible  applicants  who  are  jointly  en¬ 
gaged  in  such  an  operation,  provid^  not 
more  than  three  individuals  are  inter¬ 
ested  in  the  operation,  and  the  operation 
provides  the  equivalent  of  not  larger  than 
one  family  operation  for  each  individual. 

§  1843.75  OL  rati^  and  Irrnis. 

(a)  Interest  rate  to  borrower. — See 
§  1841.13. 

(b)  Loan  term. — The  final  maturity  of 
the  loan  cannot  exceed  7  years  from  the 
date  of  the  promissory  note. 

(c)  Renewal. — The  loan  may  be  re¬ 
newed  if  the  holder  determines  that  the 
renewal  will  assist  in  the  orderly  collec¬ 
tion  of  the  loan.  However,  no  renewal 
shall  be  for  a  period  longer  than  the 
original  loan  term  or  5  years,  whichever 
is  less.  Moreover,  no  initial  renewal  nor 
any  combination  of  such  initial  and  sub¬ 
sequent  renewals  shall  extend  the  repay¬ 
ment  period  beyond  5  years  from  the 
Initial  renewal  date  or  the  original 
final  maturity  date,  whichever  is  earlier. 

(d)  Reamortization. — See  §  1843.45(c). 

§§  1843.76 — 1843.79  fltrservodl 

§  1843.80  EM  (Emergonr>  )  area  desig¬ 
nations  and  authorizations. 

The  County  Supervisor  will  give  writ¬ 
ten  notice  to  approved  lenders  in  his 
service  area  as  to  when  the  disa.ster  oc¬ 
curred,  and  when  and  for  what  period 
of  time: 

(a)  Designated  area. — A  county  or 
area  has  been  designated  for  taking  ap¬ 
plications  for  particular  types  of  EM 
loans. 


(b)  Isolated  poduction  losses-nondes- 
ignated  area. — ^Applications  may  be 
taken  in  a  county  which  has  not  been 
designated  for  EM  loans,  but  in  which 
EM  loans  have  been  auUiorized  by  the 
State  Director  because  severe  production 
losses  have  been  suffered  by  not  more 
than  25  farmers  who  will  need  EM  loans. 
In  a  county  in  which  the  State  Director 
has  determined  that  such  isolated  pro¬ 
duction  losses  have  occurred,  lenders  will 
check  with  FHA  to  ascertain  that  each 
application  comes  within  the  25  limit. 

§  1843.81  EM  eligibility  requironients. 

To  be  eligible  for  an  EM  (Emergency) 
loan,  an  applicant  must: 

(a)  Citizen. — Be  a  citizen  of  the 
United  States,  if  an  individual.  If  a  part¬ 
nership,  the  individual  partners  must  be 
citizens  of  the  United  States.  If  a  cor¬ 
poration,  the  corporation  must  be  incor¬ 
porated  under  the  laws  of  the  United 
States  or  of  a  State,  and  must  be  au¬ 
thorized  to  carry  on  farming  operations 
in  the  State  in  which  the  EM  operation 
is  to  be  conducted. 

(b)  Established  farmer  or  rancher. — 
Be  an  established  fanner  or  rancher  with 
a  reasonably  good  past  record  of  opera¬ 
tions,  whether  owner-operator  or  tenant, 
who  manages  his  farming  or  ranching 
operations.  An  applicant  who  does  not 
devote  full  time  to  his  farming  or  ranch¬ 
ing  operations  may  be  considered  as  the 
manager  of  his  farming  or  ranching 
operations  if  he  visits  his  farm  or  ranch 
at  frequent  Intervals  often  enough  to 
exercise  control  and  see  that  the  opera¬ 
tions  are  being  carried  on  properly. 

(c)  Production  losses  or  property 
damages. — Have  suffered  production 
losses  or  property  damages  directly  re¬ 
lated  to  the  unasual  and  adverse  weather 
conditions  which  resulted  in  the  major 
disaster(s)  designation  by  the  President, 
or  the  natural  disaster  (s)  designation  by 
the  Secretary,  or  the  authorization  of 
the  State  Director  because  of  an  isolated 
production  loss.  Also,  it  must  be  estab¬ 
lished  that  all  losses  or  damages  upon 
which  eligibility  for  the  loan  is  based 
were  caused  during  the  time  period 
established  for  the  occurrence  of'  the 
disaster. 

(1)  Production  losses. — The  produc¬ 
tion  losses  must  have  been  of  a  severe 
nature.  ’This  means  that  they  must  have 
been  substantially  greater  than  would 
be  expected  from  normal  fluctuations  in 
yields.  In  making  this  required  deter¬ 
mination  about  production  losses,  con¬ 
sideration  will  be  given  to  the  appli¬ 
cant’s  total  farming  operations.  He  will 
be  required  to  furnish  information  on 
FV)rm  FHA  441-22,  “Statement  of  Pro¬ 
duction  Losses  and  Certification,”  show¬ 
ing  the  production  in  each  of  his  crop 
and  livestock  enterprises  during  the  year 
of  the  disaster  and  the  2  preceding  crev 
years,  and  an  explanation  about  how 
and  when  the  natural  disaster  caused 
his  production  losses.  If  the  production 
was  not  normal  for  any  of  the  3 
years,  then  the  applicant  must  also  fur¬ 
nish  such  information  for  his  most 
recent  normal  year.  An  applicant  meets 
this  eligibility  requirement  <mly  If  his 
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production  losses  which  are  not  com¬ 
pensated  for  by  insurance  or  otherwise, 
are  the  equivalent  of  10  percent  or  more 
of  the  dollar  value  of  normal  production 
for  his  total  farming  or  ranching  ^ter- 
prises.  EUiglbility  established  under  this 
subparagraph  would  only  entitle  an  ap¬ 
plicant  to  an  EM  loan  sufBclent  to  pro¬ 
duce  a  new  crop. 

(1)  To  establish  eligibility,  the  lender 
must  convert  the  amdicant’s  total  pro¬ 
duction  after  the  disaster  to  gross  in¬ 
come  adding  thereto  any  insurance  or 
other  compensation  which  may  be 
claimed  for  these  losses,  and  also  ^cu- 
late  his  gross  Income  from  total  pro¬ 
duction  for  his  most  recent  normal  year. 
The  disaster  year  figure  must  be  sub¬ 
tracted  from  the  normal  year  figme  to 
calculate  the  “loss  value”  in  dollars.  The 
“loss  value”  will  then  be  calculated  as  a 
percentage  of  the  total  normal  produc¬ 
tion  gross  Income.  This  percentage  must 
equal  or  exceed  10  percent  for  eligibility. 
The  calculations  will  be  recorded  in  the 
lender’s  loan  docket.  The  gross  Income 
will  be  calculated  by  using  the  prevail¬ 
ing  market  prices  for  crops  in  effect  at 
the  time  of  the  disaster  for  each  par¬ 
ticular  commodity  as  evidenced  by  the 
State  Crop  Reporting  Service  reports. 
Lists  of  prices  will  be  prepared  by  the 
State  Director  and  distributed  to  af¬ 
fected  County  Offices.  Approved  lenders 
can  obtain  such  lists  from  FHA. 

(il)  When  the  applicant  has  a  live¬ 
stock  operation  and  his  losses  are  to 
feed-crops,  pastiu'e,  or  grazing,  his 
eligibility  will  be  established  by  the  cost 
of  feed  necessarily  purchased  or  graz¬ 
ing  rented  to  r^lace  that  which  was 
lost  due  to  the  disaster.  The  cost  of  the 
additional  feed  purchased  or  grazing 
rented  must  be  10  p>ercent  or  more  of  his 
normal  production  year  gross  income 
from  his  total  operaticm. 

(ill)  Where  an  applicant  was  unable  to 
plant  a  substantial  portion  of  his  normal 
crops  because  of  a  “qiialifylng  disaster,” 
his  production  for  that  portion  of  his 
implanted  crops  will  be  shown  as  zero 
on  Form  FHA  441-22  if  a  substitute  or 
different  crop  could  not  be  planted.  If  a 
substitute  or  different  crop  is  planted, 
the  acreage  and  production  of  that  crop 
will  be  shown. 

(2)  Damages  or  losses  not  compen¬ 
sated  for  by  Insurance  or  otherwise  to 
farm  or  ranch  dwellings  and  service 
buildings,  land  and  water  resources, 
farming  or  ranching  supplies  or  equip¬ 
ment,  or  livestock  essential  to  normal 
farm  or  ranch  operations  would  qualify 
an  applicant  for  a  loan  sufficient  only  to 
repair,  replace  or  restore  such  property. 
These  damages  or  losses  would  not 
qualify  the  applicant  for  an  EM  loan  to 
be  used  for  crop  production. 

f3)  Where  an  applicant  has  had  dis¬ 
aster  damage  to  fe^  crops  and  elects  to 
sell  his  livestock  rather  than  purchase 
feed  to  replace  that  which  he  would  have 
produced  except  for  the  natural  disaster, 
he  cannot  claim  as  loss  the  difference  be¬ 
tween  the  sale  price  and  an  estimate  of 
what  the  sale  price  would  have  been  if 
the  livestock  had  been  fed  for  the  normal 


period.  This  is  because  the  earlier  sale 
was  based  on  a  judgment  decision  and 
differs  from  an  ai^licant  who  could  not 
plant  crops  because  of  the  natural  dis¬ 
aster.  The  latter  had  no  opportunity  for 
a  judgment  decision  about  planting. 

(4)  Production  losses  which  have  oc¬ 
curred  to  crcms  or  grazing  before  actual 
production  for  the  year  can  be  deter- 
min  d  wiU  be  estimated  and  shown  (m 
Form  I'HA  441-22  as  follows: 

(i)  For  grazing,  the  number  of  acres 
and  the  estimated  percentage  of  loss  will 
be  shown  in  the  appropriate  spaces. 

(ii)  Estimates  of  dams^e  to  other  feed 
cr(H>s  and  cash  crops  will  be  shown  in 
units  of  production. 

(5)  The  lender  will  make  such  efforts 
as  are  reasonably  necessary  to  check  the 
accuracy  of  such  estimates. 

(d)  Legal  capacity. — Possess  legal  ca¬ 
pacity  to  contract  for  the  loan. 

(e)  Character,  ability,  industry. — Be 
of  good  character  and  possess  the  sibility. 
Industry,  and  experience  necessary  to 
carry  out  the  proposed  farming  or  ranch¬ 
ing  operations  and  to  assure  a  reasimable 
prospect  for  success  with  the  assistance 
of  the  loan,  and  will  honestly  endeavor  to 
carry  out  the  undertakings  and  obliga¬ 
tions  required  of  him  in  connection  with 
the  loan. 

(f )  Other  available  financing. — Be  un¬ 
able  with  his  own  resources,  or  be  unable 
to  obtain  sufficient  credit  elsewhere  with¬ 
out  a  guaranteed  loan,  to  finance  his  ac¬ 
tual  needs  at  rates  and  terms  he  could 
reasonably  expect  to  fulfill,  taking  Into 
consideration  prevailing  private  and  co¬ 
operative  rates  and  terms  in  the  com¬ 
munity  in  or  near  which  he  resides  for 
loans  for  similar  purposes  and  periods  of 
time.  The  applicant’s  equity  In  real 
estate,  chattels,  and  other  assets  should 
be  considered  in  determining  his  ability 
to  obtain  credit  from  private  and  co¬ 
operative  sources.  This  must  be  docu¬ 
mented  in  the  lender’s  loan  docket. 

(1)  For  partnerships  or  corporations, 
the  principal  partners  or  principal  stock¬ 
holders.  either  individually  or  collectively 
must  be  unable  to  finance  the  farming 
or  ranching  operations  either  with  their 
own  resources  or  with  credit  obtained  by 
them  from  other  sources  without  an  FHA 
guarantee.  Any  partner  or  stockholder 
owning  as  much  as  20  percent  Interest  in 
a  partnership  or  a  corporation’s  stock, 
or  a  smaller  percentage  if  owned  in  equal 
amounts,  will  be  considered  as  a  prin¬ 
cipal  partner  or  stockholder. 

(2)  EM  loans  will  not  be  made  to  ap¬ 
plicants  having  large  net  worths  or  large 
equities  in  real  estate,  chattels,  or  other 
property,  in  relation  to  the  amounts  they 
need  to  borrow,  regardless  of  their  ability 
to  obtain  credit  from  other  sources.  Such 
applicants  are  cimsidered  to  have  (H>tlons 
in  the  use  of  their  resources  that  would 
enable  them  to  operate  without  FHA 
guarantee  assistance. 

(g)  Unsound  loan. — An  {q>plicant  who 
meets  all  of  the  above  criteria  should 
still  be  denied  a  guaranteed  EM  loan  if. 
In  the  judgment  of  the  lender,  he  caimot 
be  expected  to  recover  from  his  losses  as 
a  result  of  the  disaster  and  return  to  his 


normal  sources  of  credit  within  a  rea¬ 
sonable  period. 

§  1843.82  EM  loan  purposes. 

Purposes  for  which  EM  loans  may  be 
made  to  fish  farmers  and  oyster  planters 
are  set  forth  in  S  1843.84(d)  (2)  and 
S  1843.84(e)(3),  respectively.  Subject  to 
the  pro^bitions  In  S  1843.83  and  the  loon 
limitations  and  special  provisions  in 
S  1843.84,  other  EM  loans  may  be  guar¬ 
anteed  if  made  to  eligible  farmers  or 
ranchers  for  such  of  the  following  pur¬ 
poses  as  are  essential  to  their  fanning 
or  ranching  operations: 

(a)  Supplies,  repairs,  operating,  and 
processing  expenses. — Purchase  of  feed, 
seed,  fertilizer,  insecticides,  and  farm 
supplies;  any  payment  of  equipment  re¬ 
pair  costs,  other  essential  farm  operat¬ 
ing  expenses,  and  expenses  for  processing 
by  the  applicant  of  agrlcultursd  products 
produced  by  him. 

(b)  Farm  machinery. — Purchase  of 
farm  machinery  when  necessary  to  re¬ 
place  that  destroyed,  damaged,  or  lost 
through  foreclosure  or  repossession  by  a 
prior  creditor  as  the  result  of  the  quali¬ 
fying  disaster.  Replacement  Items  pur¬ 
chased  with  loan  fimds  must  be  reason¬ 
ably  comparable  in  size  and  service,  but 
not  necessarily  identical,  to  that  being 
replaced. 

(c)  Livestock. — Purchase  of  livestock 
as  follows: 

(1)  Breeding  livestock  to  replace  those 
lost,  destroyed,  or  disposed  of  as  a  result 
of  the  qualifying  disaster.  In  such  cases, 
the  circumstances  surroimding  the  loss  or 
dispositions  of  the  livestock  to  be  replaced 
will  be  documented  carefully. 

(2)  Feeder  or  Stocker  livestock,  pro¬ 
vided  it  has  been  the  applicant’s  normal 
practice  to  have  a  feeder  or  stocker  enter¬ 
prise,  and  the  applicant  produces  more 
than  half  of  the  feed  or  more  than  half 
of  the  livestock  required  for  the 
enterprise. 

(3)  To  establish  small  feeder  or  stocker 
livestock  enterprises,  or  to  provide  for 
small  increases  in  the  size  of  such  enter¬ 
prises  already  established,  provided  the 
applicant  has  the  ability  to  care  for  live¬ 
stock  properly,  it  is  determined  that  the 
establishment  or  increase  in  the  size  of 
the  livestock  enterprise  is  the  most  fea¬ 
sible  method  of  marketing  the  feed  or 
crops  produced  on  the  farm,  the  appli¬ 
cant  will  produce  a  majority  of  the  feed 
required  for  the  enterprise,  and  the  en¬ 
terprise  is  necessary  to  develop  sound 
farming  operations.  It  is  not  the  intent 
of  this  authorization  to  assist  applicants 
in  making  major  conversions  to  livestock 
operations.  Justification  for  the  new  en¬ 
terprise  will  be  dociunented  fully  in  the 
laider’s  loan  docket. 

(d)  Cash  rent. — Payment  of  customary 
and  equitable  cash  rent  or  grazing  feed 
subject  to  the  following: 

(1)  When  the  cash  rent,  including  cash 
charges  as  privilege  rent,  is  for  the  use  of 
farm  buildings,  pasture,  hayland,  crop¬ 
land  for  the  production  of  feed  crops  or 
grazing  land,  and  all  of  the  following 
conditions  are  met: 

(1)  The  applicant  is  obligated  under  a 
written  lease,  or  other  formal  agreement. 
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to  pay  such  rent  or  charges  in  advance  of 
the  time  income  will  be  available  from 
the  farming  operations  to  make  such 
payment.  For  grazing  fees  an  invoice 
showing  the  number  of  livestock  to  be 
grazed,  the  grazing  period,  the  cost  per 
head,  and  the  total  cost  may  be  used  in 
lieu  of  a  written  lease.  However,  when 
relatively  small  amoxmts  are  Involved,  an 
invoice  will  not  be  required  if  the  appli¬ 
cant’s  explanation  of  a  satisfactory 
grazing  agreement  is  recorded  in  the 
lender’s  loan  docket. 

(ii)  Arrangements  cannot  be  made  for 
the  rent  or  charges  to  fall  due  when  in¬ 
come  will  be  available  from  the  farming 
operations  to  make  such  payment. 

(iii)  Not  more  than  one  year’s  cash 
rent  or  cash  charges  will  be  paid  with 
loan  funds  in  any  one  lease  year,  except 
that  if  a  loan  is  approved  near  the  end  of 
the  current  lease  year,  funds  for  pay¬ 
ment  of  such  rent  or  charges  for  the  suc¬ 
ceeding  lease  year  may  be  included  in 
the  loan. 

(iv)  The  terms  of  the  rental  agree¬ 
ment  provide  the  applicant  with  rea¬ 
sonably  satisfactory  tenure. 

(v)  The  feed  crops  to  be  produced 
and  any  rented  pasture  or  grazing  land 
will  be  used  by  the  applicant  in  feeding 
his  Stocker,  feeder,  or  productive  live¬ 
stock. 

(2)  When  the  cash  rent  is  for  the  use 
of  land  to  produce  cash  crops,  and  all 
of  the  following  conditions  are  met: 

(i)  The  applicant  operates  not  larger 
than  a  family  farm. 

(ii)  The  applicant’s  farming  operations 
do  not  consist  primarily  of  producing 
vegetables  or  other  such  specialized  crops. 

(iii)  The  requirements  under  para¬ 
graphs  (d)(1) (i),  (ii),  (iii),  and  (iv)  of 
this  section  are  met. 

(e)  Taxes,  assessments,  insurance  pre¬ 
miums. — Payment  of  not  more  than  one 
year’s  taxes  and  insurance  premiums  on 
real  or  personal  property  owned  by  the 
borrower,  not  more  than  one  year’s  pre¬ 
mium  for  hazard  insurance.  Social  Se¬ 
curity  taxes  in  connection  with  hired 
labor  only,  and  water  or  drainage  charges 
or  assessments  for  not  more  than  one 
year. 

ii)  Unsecured  bills. — Payment  of  cur¬ 
rent  unsecured  bills  incurred  for  author¬ 
ized  EM  loan  purposes  in  connection 
with  the  production  of  livestock,  live¬ 
stock  products,  and  crops  which  have  not 
been  disposed  of,  lost,  or  destroyed,  and 
old  xmsecured  bills  incurred  for  author¬ 
ized  EM  loan  purposes  in  connection  with 
the  production  of  livestock,  livestock 
products,  or  crops  which  have  been  dis¬ 
posed  of,  lost  or  destroyed. 

(1)  For  this  purpose,  an  unsecured  bill 
is  a  bill  for  which  the  creditor  did  not 
receive  a  lien  on  any  property  at  the 
time  it  was  incurred  and  has  not  received 
a  lien  on  any  proF>erty  at  the  time  it  was 
such  a  lien  since  that  time.  EM  loans  will 
not  be  made  for  the  payment  of  luisecure 
bills  or  notes  which  can  be  paid  from 
the  sale  of  livestock,  livestock  products, 
or  crops  to  be  marketed  within  a  few 
weeks  following  the  approval  of  the  loan, 
or  cannot  be  scheduled  for  payment  from 
the  year’s  Income  when  It  normally 
would  be  received. 


(2)  Generally,  the  amount  being  ad¬ 
vanced  for  the  payment  of  old  unsecured 
bills  should  not  exceed  5  percent  of  the 
total  loan. 

(g)  Interest  on  secured  debts. — Pay¬ 
ment  of  not  more  than  one  year’s  In¬ 
terest  calculated  at  a  rate  not  to  exceed 
that  which  is  reasonable  and  customary 
for  the  area,  but  not  to  exceed  8  percent 
per  annum,  that  is  due  or  about  to  be¬ 
come  due  on  debts  secured  by  liens  of 
other  creditors  on  essential  livestock, 
farm  equipment,  and  farm  real  estate. 

(h)  Depreciation. — Payment  of  an 
amoimt  equal  to  the  depreciation  in  any 
one  year  not  exceeding  15  percent  of  the 
market  value  of  essential  farm  machin¬ 
ery  and  equipment  under  prior  lien  to 
another  creditor  or  15  percent  of  the 
amount  owed  to  such  creditor,  whichever 
is  less. 

(i)  Replacement  and  repair  of  im¬ 
provements. — Replacement  or  repair  of 
essential  buildings,  silos,  storage  facili¬ 
ties  for  feed  or  water,  fences,  drainage 
systems,  irrigation  facilities,  wells,  and 
stock  ponds  damaged  or  destroyed  by 
natural  disasters.  In  addition,  new  wells 
may  be  financed,  not  on  a  replacement 
basis,  where  necessary  to  provide  water 
for  domestic  use  and  for  livestock  where 
the  normal  source  has  been  damaged  or 
destroyed  by  a  natural  disaster. 

(j)  Land  leveling,  debris  clearance. — 
Releveling  of  land  and  the  clearing  of 
debris  made  necessary  as  a  direct  result 
of  the  qualifying  disaster. 

(k)  Pastures,  plants,  trees,  perennial 
crops. — Restoration  of  permanent  pas¬ 
tures  and  the  purchase  of  trees,  root- 
stock,  and  plants  for  reestablishing  com¬ 
mercial  orchards  or  berry  and  other  E>e- 
rennial  crops,  when  necessary  as  a  direct 
result  of  the  qualifying  disaster. 

(l)  Bills  for  emergency  repairs. — Pay¬ 
ment  of  bills  incurred  for  emergency  re¬ 
pairs  and  improvements  to  farm  real 
estate,  necessary  as  a  direct  result  of  the 
qualifying  disaster,  provided: 

( 1 )  It  is  determined  that  the  expendi¬ 
tures  were  essential  to  preservation  of 
the  property  or  continuation  of  the  ap¬ 
plicant’s  normal  farming  or  livestock  op¬ 
erations,  and  had  to  be  made  before  an 
EM  loan  could  be  obtained. 

(2)  The  loan  for  such  purposes  is  ap¬ 
proved  within  a  reasonable  period  fol¬ 
lowing  designation  of  the^area.  A  reason¬ 
able  period  for  this  puipose  generally 
will  not  exceed  a  few  weeks. 

(m)  Living  expenses. — Meeting  essen¬ 
tial  family  living  expenses. 

(n)  Home  equipment  and  furnish¬ 
ings. — Replacement  or  repair  of  essential 
home  equipment  and  furnishings. 

(o)  Stock  in  cooperative. — Purchase  of 
any  stock  in  a  cooperative  lending  agency 
that  is  ne(^ssary  to  obtain  the  loan. 

(p)  Expenses,  fees,  and  Social  Secu¬ 
rity  taxes. — Payment  of  expenses,  fees, 
charges  and  taxes  as  authorized  in 
§  1841.12. 

§  1843.83  Prohibited  EM  loan  piirpo^eH. 

EM  loans  will  not  be  guaranteed : 

(a)  Unsecured  bills,  interest  on  se¬ 
cured  debts,  depreciation. — For  purposes 
authorized  In  paragraphs  (f),  (g),  and 
(h)  of  S  1843.82,  unless  essential  operat¬ 


ing  expenses  are  provided  for  with  loan 
fimds  and  then  only  where  there  is  rea¬ 
sonable  payment  prospects  for  the  total 
amount  of  credit  required  for  the  crop 
year,  and  adequate  security  for  the  EM 
loan. 

(b)  -Refinancing. — To  refinance  debts, 
either  secured  or  unsecured,  except  the 
payment  of  bills  as  authorized  in  para¬ 
graphs  (f)  and  (1)  of  §  1843.82,  without 
the  specific  written  approval  of  FHA.  Any 
such  written  approval  will  be  subject  to 
the  conditions,  limitations,  and  require¬ 
ments  of  §  1832.19  of  this  chapter. 

(c)  Income  and  Social  Security 
taxes. — To  pay  Federal  or  State  income 
taxes,  or  Social  Security  taxes  payable 
by  borrowers  on  their  own  family 
income. 

(d)  Automobiles. — To  purchase  pas¬ 
senger  automobiles. 

(e)  Become  established  or  reestab¬ 
lished  in  farming. — To  enable  an  appli¬ 
cant  to  become  established  or  reestab¬ 
lished  in  farming  or  ranching. 

(f)  Expand  operations. — To  enable  an 
applicant  to  expand  his  farming  or 
ranching  operations  substantially  in  ex¬ 
cess  of  the  size  of  his  operations  during 
the  year  just  prior  to  the  loan  applica¬ 
tion.  However,  this  does  not  prohibit  ex¬ 
pansion  within  the  size  of  family  farming 
operations  where  additional  equipment 
will  not  be  required  and  livestock  pur¬ 
chases  will  not  exceed  those  authorized 
by  paragraph  (c)  of  §  1843.82. 

(g)  Major  adjustments  in  opera¬ 
tions. — To  enable  an  applicant  to  make 
major  adjustments  in  his  farming  or 
ranching  operations.  This  is  not  intended, 
however,  to  prohibit  minor  changes  such 
as  the  shifting  or  addition  or  minor  crop 
or  livestock  enterprises,  including  the 
or  livestock  enterprises,  including  the  es¬ 
tablishment  of  small  acreages  of  perma¬ 
nent  pastures,  provided : 

(1)  The  new  crop  is  proven  for  the 
area,  the  applicant  has  the  knowledge 
and  ability  to  produce  the  crop,  the  pur¬ 
chase  of  additional  equipment  will  not  be 
required  and  the  new  enterprise  will  not 
result  in  a  substantial  expansion  of  the 
total  crop  acreages  or  the  total  operating 
expenses. 

( 2 )  The  new  livestock  enterprise  meets 
the  requirements  of  paragraph  (c)(3)  of 
§  1843.82. 

(h)  Commercial  feed  lot  operations. — 
To  finance  commercial  feed  lot  opera¬ 
tions. 

(i)  Applicant  must  produce  more  than 
one-half  of  livestock  or  feed. — To  finance 
livestock  or  ranching  enterprises  where 
the  applicant  does  not  produce  more  than 
half  of  the  livestock  or  more  than  half  of 
the  feed  required  for  his  enterprise. 

(j)  Landlord  furnish. — To  a  landlord 
to  fxuTilsh  his  tenant  operators,  whether 
share,  cash,  or  standing  rent  is  paid  by 
these  tenants.  However,  with  FHA  writ¬ 
ten  approval,  loans  may,  under  justified 
circiunstances,  be  made  to  operating 
landlords  or  tenants  to  furnish  their 
sharecroppers. 

(k)  Unproven  farming  operations. — 
To  finance  unproven  types  of  farming 
operations  in  the  area. 

(l)  Processing  or  selling  agricultural 
products. — To  finance  an  applicant’s  en- 
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terprlses  involving  the  buying,  processing 
for  market,  or  selling  of  agrlcultiu'al 
products  produced  by  others.  However, 
EM  loans  may  be  made  to  finance  such 
an  applicant’s  farming  operatiCMis  if  he 
agrees  in  writing  to  maintain  separate 
records  on  his  farming  operations,  and 
•assigns  to  the  lendfer  the  income  to  be 
received  from  his  farming. 

(m)  Estates,  trusts,  partnerships,  cor¬ 
porations. — To  the  following  types  of 
applicants; 

(1)  An  estate  or  a  trust. 

(2)  A  corporation  owned  primarily  by 
an  estate,  trust,  other  corporations,  or 
other  partnerships. 

(3)  A  partnership  composed  primarily 
of  an  estate,  trust,  corporations,  or  other 
partnerships. 

(n)  Bankrupts. — To  an  applicant  oper¬ 
ating  imder  the  Jurisdiction  of  a  bank¬ 
ruptcy  court. 

(o)  National  Flood  Insurance. — TO 
flood  or  mudslide  victims  to  repair  or  re¬ 
place  farm  dwellings  or  service  buildings 
or  the  contents  thereof,  damage  or  de¬ 
stroyed  after  12-31-73,  in  areas  where 
“National  Flood  Insmance’’  was  availa¬ 
ble  but  not  obtained. 

§  1843.84  EM  loan  limilationM  and  spe¬ 
cial  provisions. 

(a)  .Security. — The  security  require¬ 
ments  in  §  1843.74(a)  are  applicable  to 
all  EM  loans. 

(b  Federal  crop  insurance. — Recip¬ 
ients  of  EM  loans  will  be  required  to 
carry  Federal  (Drop  Insurance  dtuing  the 
period  their  EM  loans  made  for  crop  pro¬ 
duction  purposes  are  guaranteed,  if  such 
insurance  is  available. 

(c)  Orchard  rehabilitation. — EM  loans 
may  be  guaranteed  for  orchard  rehabili¬ 
tation  subject  to  the  requirements  of 
§  1843.80  to  §  1843.83,  both  inclusive,  ex¬ 
cept  as  modified  and  supplemented  here¬ 
in.  “Orchard  rehabilitation”  means  the 
renovation  or  reestablishment  of  or¬ 
chards  made  necessary  because  of  major 
damage  resulting  frcmi  the  natural  dis¬ 
aster  for  which  the  area  was  designated. 

(1)  Eligibility. — Orchard  rehabilitation 
loans  will  be  made  only  to  otherwise 
eligible  applicants  who  are  owner- 
operators. 

(2)  Loan  Purposes. — Orchard  rehabili¬ 
tation  loans  will  not  be  made  for  the 
purposes  authorized  by  paragraphs  (b), 
(c),  (d),  (1),  and  (n)  of  S  1843.82.  Also, 
paragraph  (f )  of  §  1843.82  is  modified  to 
provide  for  pajmient  of  only  those  unse¬ 
cured  bills  incurred  during  the  crop  year 
tor  which  the  loan  is  made  for  annual  re¬ 
curring  exijenses  in  connectlcHi  with  the 
production  of  livestock,  livestock  prod¬ 
ucts.  and  crops  yet  to  be  sold  and  from 
which  the  advances  can  be  repaid.  In 
addition,  p>aragraph  (m)  of  §  1843.82  is 
modified  to  provide  that  advances  will  not 
be  made  for  family  living  expenses  to  an 
applicant  for  an  orchard  rehabilitation 
loan  unless  his  full  time  will  be  required 
for  his  orchard  operations. 

(3)  Type  of  fruits  or  nuts. — EM  loans 
may  be  made  to  enable  eligible  orchard- 
Ists  to  rehabilitate  their  damaged  or  de¬ 
stroyed  orchards  for  producing  the  same 
type  of  fruit  or  nuts,  or  for  producing  a 


different  type  of  fruit  or  nuts  suitable 
for  the  area,  if  the  applicant  has  had  ade¬ 
quate  exp^ence  to  assure  reasonable 
prospects  for  success  with  that  type  of 
fruit  or  nut. 

(d)  Fish  farming. — To  be  an  “estab¬ 
lished  farmer”  as  that  term  is  used  in 
S  1843.81(b),  the  applicant  must  be  con¬ 
ducting  his  own  established  farming  op¬ 
erations  consisting  in  whole  or  in  part  of 
the  production  of  flsh  for  inc<xne  imder 
controlled  conditions  In  lakes,  ponds, 
streams,  or  reservoirs. 

(1)  Eligibility. — In  addition  to  the  re¬ 
quirements  in  S  1843.81.  the  applicant 
must  have  a  record  of  successful  flsh 
farming  operations  in  the  past,  and  have 
satisfactory  plans  for  marketing  his  flsh 
farming  products. 

(2)  Loan  purposes. — EM  loan  pur¬ 
poses  to  finance  flsh  farming  operations 
Include  only  the  following: 

(i)  Purchase  of  flsh  for  restocking 
ponds,  lakes,  streams,  or  reservoirs  imder 
controlled  conditions,  and  for  essential 
operating  expenses  in  continuing  an  ap¬ 
plicant’s  normal  flsh  farming  operations, 

(ii)  Purposes  authorized  by  para¬ 
graphs  (e),  (m),  (o),  and  (p)  of 
§  1843.82. 

(e)  Oyster  planters. — EM  loans  may 
be  made  to  established  oyster  planters 
to  enable  them  to  continue  their  normal 
oyster  planting  operations,  including  an¬ 
nual  operating  costs  as  well  as  expenses 
of  rehabilitating  oyster  farming  opera¬ 
tions  when  necessary. 

(1)  Definitions. — (i)  “Oyster  plant¬ 
ing”  means  renovating  oyster  seed  beds 
and  planting,  caring  for,  cultivating,  and 
harvesting  planted  oysters  on  the  appli¬ 
cant’s  owned  or  leased  oyster  ground. 
O^her  types  of  oyster  operations,  such 
as*  contract  planting  and  gathering  wild 
oysters,  are  not  “oyster  planting”  opera¬ 
tions  for  this  purpose. 

(ii)  “Oyster  planter”  means  one  who 
performs  or  actively  manages  oyster 
planting  functions  described  in  para¬ 
graph  (e)(l)(i)  of  this  secticwi  as  his 
own  operation  on  owned  or  leased  oyster 
ground.  An  cg)erator  who  performs  any 
or  all  of  these  functions  other  than  his 
own  oyster  planting  operations,  or  is  self- 
employed  or  employed  by  others  in  any 
type  of  oyster  operations  or  marine  life 
operations  other  than  os^ster  planting 
operations  as  described  in  paragraph  (e) 
(l)(i)  of  this  section,  is  not  an  oyster 
planter  for  this  purpose.  However,  these 
activities  on  a  limited  basis  would  not 
disqualify  an  applicant  who  conducts 
such  oyster  planting  operations. 

(iii)  “Oyster  ground”  means  ground 
under  water  on  which  oyster  planting 
operations  are  conducted. 

(iv)  “Rehabilitating  oyster  planting 
operations”  means  restoring  such  opera¬ 
tions  to  a  normal  pattern.  Oenerally  a 
period  of  three  years  is  required  for 
planting  oysters  to  reach  the  harvesting 
state.  It  is  the  normal  pattern  for  opera¬ 
tors  to  plant  one-thlid  of  their  oyster 
ground  each  year  in  order  to  have  a  crop 
for  sale  each  year.  When  all  of  an  ap¬ 
plicant’s  planted  oysters  are  destroyed  by 
a  natural  disaster,  the  rehabilitation  to 
a  normal  pattern  generally  consists  of 


replanting  one- third  of  the  applicant’s 
oyster  ground  during  the  flrst  year,  one- 
third  during  the  second  year,  and  iHie- 
thlrd  during  the  third  year,  'Hie  opera¬ 
tions  then  will  have  been  restored  to  a 
ncHTnal  pattern  and  subsequ^t  replant¬ 
ings  each  year  will  be  normal  and  will 
not  be  considered  as  being  made  for  re¬ 
habilitation  purposes.  It  is  recognized 
that  there  may  be  variations  of  the  nor¬ 
mal  pattern  of  oyster  planting  opera- 
tlcms  in  some  areas.  ’The  making  of  loans 
will  always  be  adapted  to  the  proven  nor¬ 
mal  pattern  of  the  area. 

(2)  Eligibility. — §  1843.81  is  supple¬ 
mented  by  the  addition  of  the  following: 

(i)  ’The  applicant  must  furnish  satis¬ 
factory  evidence  from  other  reliable 
sources,  such  as  banks  and  other  lenders, 
buyers,  and  lessors,  of  a  good  record  of 
oyster  planting  operations  in  the  past. 

(li)  The  applicant  must  agree  in  writ¬ 
ing  to  abide  by  any  Federal  and  State 
laws,  or  regulations  applicable  to  oyster 
planting  operations  in  his  area. 

(3)  Loan  purposes. — EM  loans  to 
eligible  oyster  planters  may  be  made  for 
the  following  purposes  only: 

(i)  Purchase  of  seed  oysters  and 
oyster  planting  supplies;  the  repair  of 
oyster  planting  machinery  or  equipment: 
purchase  of  replacement  oyster  plant¬ 
ing  machinery  and  equipment  and  other 
essential  operating  expenses,  including 
funds  for  oyster  seed  bed  renovation. 

(ii)  Family  living  expenses  for  appli¬ 
cants  who  devote  a  major  portion  of  their 
time  to  their  oyster  planting  operations 
when  funds  are  not  available  from  other 
sources  for  this  purpose, 

(iii)  Payment  of  not  more  than  one 
year’s  interest  calculated  at  a  rate  not 
to  exceed  that  which  is  reasonable  and 
customary  for  the  area,  that  is  due  or 
about  to  become  due  on  debts  secured 
by  liens  of  other  creditors  on  equipment 
and  real  estate  essential  to  the  appli¬ 
cant’s  oyster  planting  operations. 

(iv)  Payment  of  not  more  than  one 
year’s  customary  and  equitable  cash  rent 
or  cash  charges  for  the  use  of  grounds 
leased  for  oyster  planting  operations, 
provided  other  arrangements  cannot  be 
made  for  the  payment  of  rent  and  the 
applicant  holds  a  written  lease. 

(V)  Payment  of  not  more  than  one 
year’s  taxes  on  personal  property  and 
real  estate,  payment  of  not  more  than 
one  year’s  premiums  for  insurance  on 
personal  property  and  real  estate,  and 
payment  of  Social  Security  taxes  in  con¬ 
nection  with  hired  labor  only. 

(vi)  Purchase  of  any  stock  in  a  coop¬ 
erative  lending  agency  that  Is  necessary 
to  obtain  the  loan. 

(vii)  Payment  of  expenses,  fees, 
charges,  and  taxes  as  authorized  in 
:  1841.12. 

(4)  Loan  period. — S  1843.83  Is  supple¬ 
mented  to  prohibit  making  an  EM  loan 
to  finance  an  applicant’s  oyster  plant¬ 
ing,  rehabilitation,  or  other  needs  for  a 
period  longer  than  one  crop  year  at  a 
time.  This  Is  not  Intended,  however,  to 
prohibit  subsequent  loans  in  succeeding 
years  on  a  crop  year  basis.  ’This  prohibi¬ 
tion  deals  only  with  loan  making  and  not 
with  scheduling  loans  for  repayment. 
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(5)  Repayment  period. — EM  loans  for 
authorized  purposes  in  connection  with 
the  rehabilitation  of  oyster  planting  op¬ 
erations,  including  annual  operating  ex¬ 
penses  during  the  rehabilitation  period, 
will  be  scheduled  for  repayment  over  the 
shortest  period  consistent  with  the  ap¬ 
plicant’s  estimated  repayment  ability 
from  all  sources,  but  not  longer  than 
three  years  from  the  date  of  the  loan. 
When  an  EM  loan  is  made  to  meet  the 
cost  of  renovating  and  replanting 
oyster  beds  and  the  cost  is  higher  than 
the  cost  of  normal  replantlngs  because 
of  a  natural  disaster,  an  amoimt  repre¬ 
senting  the  abnormal  portion  of  the  cost 
may  be  considered  as  a  capital  purpose 
and  scheduled  for  repayment  over  a 
period  of  not  more  than  7  years. 

§  1843.83  EM  rates  and  terms. 

(a)  Interest  rate  to  borrower. — See 
S  1841.13. 

(b)  Loan  term. — The  final  maturity 
of  the  loan  will  not  be  later  than  7  years 
from  tiie  date  of  the  note  for  loans  for 
other  than  real  estate  purposes  and  not 
more  than  20  years  for  loans  for  real 
estate  purposes. 

(c)  Renewal. — The  loan  for  operating 
t3i}e  purposes  is  subject  to  the  renewal 
provisions  of  §  1843.'75(c).  A  loan  made 
for  real  estate  type  purposes  may  be  re- 


(b)  Other  forms  and  information. — 
Another  form  that  may  be  obtained  from 
FHA  (although  it  is  not  an  FHA  form) 
is  Form  AD-425,  “Contractor’s  Afllrma- 
tive  Action  Plan  for  Equal  Employment 
Opportimity  Under  Executive  Order 
11246  and  Executive  Order  11375.”  Any 
needed  forms  not  fxu'nished  by  FHA  will 
be  provided  by  the  lender,  holder,  or  ap- 
pUcant.  They  may  obtain  information 
and  copies  of  other  FHA  forms  that  may 
be  helpful  in  various  aspects  of  loan  mak¬ 
ing,  construction  and  development,  and 
servicing. 

(c)  Racial  code. — Some  FHA  forms, 
such  as  Form  FHA  449-6,  Form  FHA  449- 


newed  if  the  holder  determines  that  the 
renewal  will  assist  In  the  orderly  collec¬ 
tion  of  the  loan,  provided  that  no  such 
renewal  or  combination  of  renewals  can 
extend  the  repayment  period  beyond  20 
years  from  the  date  of  the  original  loan 
promissory  note. 

(d)  Reamortization. — If  the  borrower 
pays  25  i>ercent  or  more  of  the  loan  bal¬ 
ance  before  it  is  due,  from  the  sale  of 
part  of  the  real  estate  security  with 
the  approval  of  the  lender  or  with  fimds 
derived  from  other  non-security  sources, 
the  lender  may  agree  to  a  reamortization 
of  the  balance  owed,  provided  the  repay¬ 
ment  period  does  not  exceed  the  remain¬ 
ing  portion  of  the  original  loan  term  and 
the  remaining  security  is  adequate  for 
the  balance  owed. 

(e)  Maximum  amount  of  loan. — ^FHA 
cannot  guarantee  an  EM  loan  if  the 
principal  amount  of  the  loan  would  ex¬ 
ceed  the  amount  certified  by  the  County 
Committee. 

§§  1843.86 — 1843.89  [Resorted] 

§  1843.90  Forms  and  forms  distribution. 

(a)  FHA  forms. — The  following  chart 
lists  the  applicable  FHA  forms,  number 
to  be  prepared,  signatures  required,  and 
manner  of  distribution.  These  forms  may 
be  obtained  from  FHA. 


7,  and  Form  FHA  449-8  contain  space  for 
coding*the  race  of  the  applicant  for  the 
loan  assumptlcm.  In  that  code  “W” 
means  “White,”  “N/B”  means  “Negro 
(Black),”  and  “S”  means  “Spanish 
American,”  “AI”  means  “American  In¬ 
dian,”  and  “O”  means  any  other  race. 
The  lender  is  responsible  for  completing* 
this  code  on  all  forms  on  which  it  ap¬ 
pears,  in  accordance  with  his  best  judg¬ 
ment  as  to  the  race  involved. 

§  1843.91  Access  to  records  of  lenders 
and  holders. 

The  lender  and  holder  will  permit  rep¬ 
resentatives  of  FHA  (or  of  other  agen¬ 


cies  of  the  U.S.  Department  of  Agricul¬ 
ture  authorized  by  that  Department)  to 
inspect  and  make  copies  of  any  of  the 
records  of  the  lender  or  holder  pertain¬ 
ing  to  FHA  guaranteed  loans.  Such  in¬ 
spection  and  copying  may  be  made  dur¬ 
ing  regular  office  hours  of  the  lender  or 
holder. 

§  1843.92  Review  of  decisions. 

(a)  Decisions  of  State  Directors.— If  a 
State  Director  rejects  any  party’s  request 
for  approval  as  a  lender  or  holder  or  for 
approval  to  serve  any  area  or  terminates 
the  previously  approved  status  of  any 
lender  or  holder,  such  lender  or  holder 
may  request  the  Administrator  of  FHA  to 
review  the  State  Director’s  decision.  His 
address  is:  Administrator,  Farmers  Home 
Administration,  United  States  Depart¬ 
ment  of  Agriculture,  Washington,  D.C. 
20250. 

(1)  The  request  for  review  must  be  in 
writing  and  must  be  accompanied  by  sup¬ 
porting  information  and  documentation. 
A  copy  of  the  request  and  supporting  ma¬ 
terial  must  be  sent  by  the  requesting 
party  to  the  State  Director  at  the  same 
time  such  party  forwards  the  original  to 
the  Administrator. 

(2)  Upon  receipt  of  the  copy  of  this 
material,  the  State  Director  will  furnish 
a  full  report  on  the  matter  to  the  Ad¬ 
ministrator. 

(3)  The  Administrator  will  act  on  the 
request  as  expeditiously  as  possible  under 
all  the  circumstances,  and  will  notify  the 
requestor  and  the  State  Director  in  writ¬ 
ing  of  his  decision  and  the  reason  there¬ 
for, 

(b)  Decisions  of  County  Supervisors. — 
If  a  County  Supervisor  rejects  a  request 
from  an  approved  lender  for  issuance  of 
a  Conditional  Commitment  for  Guaran¬ 
tee  or  a  Contract  of  Guarantee,  or  de¬ 
termines  that  a  previously  issued  Con¬ 
tract  of  Guaranty  is  void  or  voidable  or 
unenforceable,  in  a  particular  case,  such 
lender  (or  holder)  may  request  the  State 
Director  to  review  the  County  Supervi¬ 
sor’s  decision. 

(1)  The  matter  will  be  handled  in  the 
same  manner  as  in  paragraph  (a)  of  this 
section,  except  that  the  Coimty  Supervi- 
.sor  and  State  Director  rather  than  the 
State  Director  and  Administrator,  will  be 
involved. 

(2)  If  the  requesting  party  is  not  satis¬ 
fied  with  the  State  Director’s  decision, 
such  party  may  follow  the  procedure  in 
paragraph  (a)  of  this  section  in  obtain¬ 
ing  the  Administrator’s  review  of  the 
State  Director’s  decision. 

Dated  October  3, 1973. 

Frank  B.  Elliott, 
Administrator, 

Farmers  Home  Administration. 

(PR  Doc.73-2ig80  Piled  10-17-73:8:46  amj 

SUBCHAPTER  E— ACCOUNT  SERVICING 
[PH A  Instruction  451.5] 

PART  1861— ROUTINE 

Servicing  of  Community  Program  Loans 

and  Grants;  .Miscellaneous  Amendments 

Various  sections  of  Subpart  F  of  Part 
1861,  Title  7,  Code  of  Federal  Regula- 


FHA 

Form 

No. 

Name  of  form 

No. 

Signed 
by  ‘ 

Distribution> 

400-1 

Equal  Opportunity  Agreement . . . 

3 

B-O 

O-L,  C-B,  C-FHA. 

400-3 

Notice  to  Contractors  and  Applicants........ 

4 

L-0 

0”L,  C— KITA. 

0“L,  C~Con,  C“B,  C“KHA» 

O-L.  C-FHA,  C-Con. 

400-6 

Compliance  Statement . . 

4 

LACon  3-0 

424-12 

Inspection  Report . . 

3 

Lr-0 

441-22 

Statement  of  Production  Losses  and  Certifi¬ 
cation. 

2 

B-O 

O-L,  C-FHA. 

449-0 

Application  fur  Guaranteed  Loan  (Farmer 
Programs). 

2 

B-0 

O-L,  C-FHA. 

449-7 

Assumption  Agreement  for  Guaranteed  Loans 
(New  Terms). 

4 

B-O 

O-L,  C-B,  C-FHA.  C-FC. 

449-8 

Assumption  Agreement  for  Guaranteed 
Loans  (Same  Terms). 

4 

B-O 

O-L,  C-B,  C-FHA,  C-FC. 

449-9 

Request  for  Conditional  Commitment  to 
Guarantee  Loan. 

2 

Iy-0 

O-FHA,  C-L. 

449-11 

Certificate  of  Acquisition  or  Construction.... 

4 

BALACon-0 

O-FHA,  OL,  C-B,  C-Con. 

449-13 

Denial  Letter . . 

2 

FHA-0 

O-L,  C-FHA. 

449-14 

Conditional  Commitment  for  Guarantee. _ 

3 

FHA-0 

O-L,  C-FC,  C-FHA. 

449-17 

Contract  of  Guarantee . . . 

3 

FHA-0 

O-L,  C-FHA,  C-FC. 

O-FHA,  C-L.  C-FC,  C-FHA. 
O-FC,  (;-L,  C-FHA. 

449-18 

Lenders  or  Holders  Request  for  Approval _ 

4 

LrO 

449-19 

Holders  Guarantee  Fee  Re[tort  and  Interest 
Subsidy  Claim. 

3 

L-0 

449-20 

Report  of  Loss . 

3 

L-0 

O-FC,  C-L,  C-FHA. 

449-21 

Request  for  Contract  of  Guarantee . 

2 

L-O 

O-FHA.  C-L. 

471-7 

Notice  and  Acknowledgment  of  Sale  of  In¬ 
sured  or  Guaranteed  Loan. 

4 

Lr-0 

O-FC,  C-FC,  C-L,  C-FHA. 

I  ‘*0”<lriginal;  “C’-Copy  “Lender”  Includes  “Holder” 

«  Signatures  and  Distribution  “L”-Lender;  “B”-Borroweror  assumptor;  “FC’’-Finance  Olfice;  "FUA”-Authorlied 
FHA  Official;  “Con”  -Contractor. 

•  Signature  and  Distribution  “L”  -Lender;  “B”  -Borrower  or  a.s,sumpter;  “FC  -Finance  Office;  “FHA”  -Au- 
ttaorited  FHA  Official;  “Con”  -Contractor. 
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tions  (37  PR  15502)  are  amended  to  In¬ 
corporate  applicable  provisions  of  the 
Rural  Development  Act  of  1972  (Pi. 
92-419),  and  to  make  certain  editorial 
changes  as  indicated: 

1.  The  introductory  wording  of  S  1861.- 
85(c)  is  amended  as  follows  to  change 
the  requirements  for  downpayments  and 
repayment  schedules  for  transfers  to  in¬ 
eligible  applicants; 

§  1861.85  Transfer  of  soeurity  and  as¬ 
sumption  of  loans. 

«  •  •  •  * 

(c)  Transfers  to  ineligible  appli¬ 
cants. — Such  transfers  will  be  considered 
only  when  needed  as  a  method  for  serv¬ 
icing  problem  cases  where  an  eligible 
transferee  is  not  available.  Transfers 
should  not  be  considered  as  a  means  by 
which  members  can  obtain  an  equity  or 
as  a  method  of  providing  a  source  of 
easy  credit  for  purchasers.  The  State  Di¬ 
rector  is  authorized  to  approve  a  transfer 
of  indebtedness  to  and  assumption  of 
loan  by  a  transferee  who  does  not  meet 
the  eligibility  requirements  for  the  kind 
of  loan  being  assumed  where  the  trans¬ 
feree  makes  a  significant  downpayment 
and  agrees  to  pay  the  remaining  balance 


within  not  more  than  10  years.  Annual 
Installments  will  be  at  least  equal  to  an 
amount  amortized  over  a  period  not 
greater  than  the  remaining  life  of  the 
debt  being  transferred.  The  interest  rate 
to  the  transferee  will  be  the  rate  set 
forth  in  Part  1810,  Subchapter  A  of  this 
Chapter,  in  the  appropriate  table  to  be 
furnished  by  the  County  Supervisor  un¬ 
der  the  heading  of  “Rate  to  Lender”  col¬ 
umn  for  “Associatlon-Non-Publlc  Body” 
for  5  thru  9  years  plus  .125  percent  at 
the  time  of  transfer  approval  and  in  ac¬ 
cordance  with  the  following: 

«  *  «  *  * 

2.  §  1861.88(a)  (5)  is  amended  by 
changing  the  reference  from  ^‘§  1861.85 
(b)(6)(lii)”  to  “§  1861.85(b)  (7)  (il);” 
and 

3.  §  1861.88(a)  (6)  is  deleted:  remov¬ 
ing  the  $4  million  debt  limitation  result¬ 
ing  from  mergers;  the  section  as  revised 
to  read  as  follows: 

§  1861.88  Mrrgeriii. 

(a)  General:  •  *  * 

(5)  If  the  merger  involves  assump¬ 
tion  of  less  than  the  full  amoimt  of  the 
debt  and  the  merging  borrowers  (trans¬ 
feror)  is  to  be  released  of  liability,  the 


County  Committee  recommendation 
must  contain  the  statement  contained 
In  §  1861.85(b)  (7)  (11). 

(6)  [Reserved] 

•  «  •  «  • 

4.  Section  1861.93  Is  amended  by  re¬ 
vising  the  reference  to  appraisal  reports 
in  paragraph  (a)  (3),  to  read  as  follows; 

§  1861.93  Determining  pre$ient  market 
value. 

(a)  •  •  * 

(3)  He  will  require  a  current  appraisal 
report  completed  in  accordance  with 
Subpart  A  of  Part  1809  and  other  ap¬ 
plicable  FHA  requirements. 

((7  UA.C.  1989)  delegation  of  authority  by 
the  Sec.  of  Agrl.,  38  FR  14944,  14948.  7  CFR 
2.23;  delegation  of  authority  by  the  Assist. 
Sec.  for  Rural  Development,  38  FR  14944, 
14952,  7  CFR  2.70) 

Effective  date. — These  amendments 
shall  become  effective  on  October  18, 
1973. 

Dated  October  1, 1973. 

J.  R.  Hanson, 

Acting  Administrator, 
Farmers  Home  Administration. 

[FR  Doc.73-21981  Filed  10-17-73:8:45  am] 
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